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The Hoover Commission Reports 


The Commission on Organization of the Executive Branch of the 
Government (the so-called Hoover Commission), in accordance with 
Public Law 162 of the 80th Congress has submitted to the Congress vari- 
ous reports embracing recommended reorganizations in the executive 
pranch of the federal government. Its reports on ‘‘The Independent 
Regulatory Commissions’’ and ‘‘The Department of Commerce’’ contain 
specific recommendations concerning federal regulatory and supervisory 
functions in the field of transportation. Its report on ‘‘The Federal 
Supply System’’ contains recommendations concerning governmental 
traffic management activities. 

Because of the general interest on the part of practitioners in the 
Hoover Commission reports as they may affect the various transporta- 
tion regulatory agencies and the Government’s traffic management activi- 
ties, the relevant portions of these particular reports are being repro- 
duced below in their entirety. 


THE INDEPENDENT REGULATORY COMMISSIONS 


The independent regulatory commission is a comparatively new 
feature of the Federal Government. It consists of a board or commis- 
sion, not within an executive department, and engaged in the regulation 
of some form of private activity. In this report, the Commission on 
Organization has confined itself to a discussion of the organizational 
problems of these agencies, and does not deal with their quasi-judicial 
or quasi-legislative functions. 

Beginning in 1887, with the Interstate Commerce Commission, the 
number of independent regulatory commissions has increased until there 
are now nine ! of them, covering a vast segment of national activity. They 
employ about 12,000 persons. The annual cost of these agencies in 1948 
was roughly $57,000,000.2 Even more important is the fact that they 
regulate private activity in such significant fields as labor; transporta- 
tion whether by rail, truck, pipeline, ship, or airplane; credit; banking; 
securities both on or off the stock exchanges; trade practices; communi- 





1 The nine commissions are: 


Interstate Commerce Commission Federal Communications Commission 
Federal Power Commission Civil Aeronautics Board 

Federal Trade Commission Federal Reserve Board 

U. S. Maritime Commission National Labor Relations Board 


Securities and Exchange Commission 


Chairman Herbert Hoover believes that the following independent commissions 
should be included in this same category: 


United States Tariff Commission 
The Tax Court of the United States. 


2 This excludes the costs of the Federal Reserve System which are not a charge 
on the taxpayers. It also excludes the operating costs of the Maritime Commission. 
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cations including radio, television, telegraph, and telephone ; the develop. 
ment, sale, and distribution of electric power together with the financing 
of these and other enterprises. 

Thousands of pages of regulations guide private activity within 
these areas. Controversial issues of the greatest significance to the Na- 
tion’s economic development are disposed of each year by these com- 
missions. It is clear that their efficient operation is of vital significance 
to the entire nation. 

These commissions were created not only to provide for the orderly 
dispatch of complicated controversies by bodies deemed expert in their 
respective fields, but also to eliminate abuses that had crept in and, at 
the same time, to promote an adequate and healthy development of the 
activities subject to their control. 

To achieve prompt adjudication of controversies the commissions 
were freed of the necessity of following the niceties of court procedures, 
and their decisions were final, with only limited review by the courts. 
Unlike courts, their duties are not merely passive. They do not wait 
until differences are brought to them, but they are enjoined actively to 
insure that their regulations are observed and that the plans they con- 
ceive are executed. 


What Is Wrong With Independent Regulatory Commissions 


This Commission believes that the independent regulatory commis- 
sions have a proper place in the machinery of our Government, a place 
very like that originally conceived, but that the role of these commissions 
as originally established has not been adequately fulfilled. 


a. To achieve consistency in attaining these objectives, members of 
some of the boards and commissions were given tenure of office not re- 
lated to the period of ascendancy of a political party. The membership 
of the commissions is generally required to be bipartisan. In most cases, 
not more than a majority of a particular commission can be of the same 
political party, although there is no such requirement for the National 
Labor Relations Board and the Federal Reserve Board. 


b. Appointments to membership on these commissions are sometimes 
below desirable standards because of the inadequate salaries offered, or 
the failure of the Executive to appreciate the importance of the positions. 


c. Purely executive duties—those that can be performed far better 
by a single administrative official—have been imposed upon these com- 
missions with the result that these duties have sometimes been performed 
badly. The necessity for performing them has interfered with the per- 
formance of the strictly regulatory functions of the commissions. 


d. The quantity of work in the regulatory field at the top level has 
been so great that the commissions have often neglected their promotional 
and planning functions. 


e. Sufficient delegation to the staff has not occurred due to legisla- 
tive restrictions as well as to poor internal organization. 
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f. Administrative direction has not developed within the commis- 
sions. Their chairmen are too frequently merely presiding officers at 
commission meetings. No one has been responsible for planning and 
guiding the general program of commission activity. 


g. Tenure of commission members is not uniform. During their 
terms of office, some can be removed by the President only for specified 
causes ; others, however, can be removed at any time for any cause. 


h. Unnecessary red tape has crept into their procedures causing 
useless delay and expense. 


i. Coordination between these commissions and the general program 
of the executive departments is often loose and casual and sometimes 
nonexistent. 


Recommendations 


Some of the recommendations of this Commission are applicable to 
all of the independent regulatory commissions; others are applicable 
only to one or more and are so set forth. 

The Commission’s task force on Regulatory Agencies makes num- 
erous recommendations which are not included in this report but which 
the Commission hopes will be given thorough study and consideration by 
both the Congress and the commissions concerned. 


Commission Administration 


Administration by a plural executive is universally regarded as 
inefficient. This has proved to be true in connection with these com- 
missions. Indeed, those cases where administration has been distinctly 
superior are cases where the administrative as distinguished from the 
regulatory duties have been vested in the chairman. There are many 
of these administrative duties. Their efficient handling will frequently 
make the difference between a commission’s keeping abreast of its work 
or falling woefully behind. 


Recommendation No. 1 


We recommend that all administrative responsibility be vested in 
the chairman of the commission. 

It would be his responsibility to deploy the work force most effec- 
tively in order to carry out the program developed by the commission 
as a whole. It would similarly be his responsibility to see that business 
is dispatched in an orderly manner. 

The volume of this administrative work will, in every instance, re- 
quire the appointment of an executive director. He should be responsi- 
ble to the commission through the chairman. 

This recommendation does not derogate from the statutory responsi- 
bilities placed upon the other members of the commission. They remain 
exactly as they are, and because of the better functioning of the organiza- 
tion the commission members will be enabled to discharge these responsi- 
bilities much more effectively. 
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One consequence of this recommendation will be to center responsi- 
bility for the functioning of the commission. The chairman will be the 
commission’s principal spokesman before the Congress as well as before 
the executive branch. 


Terms of Commission Members 


The tenure of commission members is not uniform. Some can be 
removed from office only for cause, while others are removable at the 
President’s pleasure. The Commission sees no reason for uniformity in 
regard to the terms of commission members. Differences with regard to 
their dismissal seem to arise from a difference of view as to the law prior 
to the Humphrey Case. 


Recommendation No. 2 *:4 


This Commission therefore recommends that the law be changed to 
provide that the members of the following commissions as is the case 
with the other commissions be removable only for cause: 


a. The Securities and Exchange Commission. 
b. The Federal Power Commission. 
c. The Federal Communications Commission. 


Upon the expiration of the term of a commissioner he ceases to func- 
tion as such even though a successor has not been appointed and quali- 
fied, except in a few of the commissions. Unnecessary gaps in the full 
membership of the commission have frequently occurred, resulting in 
the unnecessary disruption of the commissions work. This is easy to 
cure. 


8 DISSENT: Although the Humphrey Case does seem to confirm the authorit 
of Congress to prescribe the conditions under which the President can remove officials 
performing duties of a primarily quasi-legislative or quasi-judicial character, the 
question of the desirability of such limitations is far from settled. There is no evi- 
dence whatsoever that the apparent vulnerability of members of the Securities and 
Exchange Commission, the Federal Power Commission, and the Federal Communi- 
cations Commission to removal at the pleasure of the President has impaired their 
capacity to carry out equitably the responsibilities with which they have been 
charged. In its study of the Securities and Exchange Commission the task force on 
Independent Regulatory Commissions found that “The Securities and Exchange 
Commission has realized for the most part the advantages of the independent com- 
mission and has avoided the more serious pitfalls of such independence.” This ex- 
perience and that of the other two commissions under discussion makes it impossible 
for us to agree that the recommendation of the majority will serve any positive pur- 
pose. The quest for uniformity for uniformity’s sake should not be permitted to 
disturb relationships which have proved successful in practice. 


DEAN ACHESON _ James Rowe, Jr. 
Vice-Chairman Commiussionet 


4 DISSENT: Commissioner James Forrestal disagrees with this recommenda- 
tion which serves to limit the executive authority over the three named commissions. 


JAMES FORRESTAL _ 
Commissioner 
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Recommendation No. 3 


This Commission recommends that the statutes be amended to pro- 
vide that a commissioner, upon the expiration of his term, continue to 
hold office until his successor has been appointed and qualified; subject, 
of course, to the general statutes on ‘‘holdover’’ appointments.® ® 


Commission and Board Salaries 


The salaries of commissioners are too low. The salaries of the 
Federal Trade Commissioners have not been changed since 1916. Low 
salaries cannot attract men of the desired calibre. 


Recommendation No. 4 


The Commission therefore recommends that the salaries of all of the 
commissioners and board members should be substantially raised. 


Almost the same situation prevails among the commissions’ staffs. 
These staff positions are not political. They require training and ex- 
perience. Rotation in office is neither common nor desirable. Comments 
in this connection are found in our report on Personnel Management. 


Recommendation No. 5 


The Commission recommends increases in the salaries of staff mem- 
bers so as to attract persons of high professional competence to these 
positions. 

Delegation of Authority 

Each regulatory commission handles a multitude of minor matters 
as major issues. Minor matters should be delegated to staff members, 
but statutory authority often prevents it. 


Recommendation No. 6 


The Commission therefore recommends that the statutes be amended 
s0 as to permit the commissions to delegate routine, preliminary, and 
less important work to members of the staffs under their supervision. 





_ S5DISSENT: | do not question the desirability of minimizing those disruptions 
in the work of regulatory commissions caused by delays in the replacement of retir- 
ing members. Unfortunately, the remedy proposed by the majority is likely to 
create problems more serious than those which it is designed to solve. It must be 
kept in mind that the President’s authority to remove the members of regulatory 
bodies has, in a number of instances, been seriously abridged. Accordingly, the Presi- 
dent is often forced to wait until the expiration of a term before replacing a commis- 
sioner in whom he lacks confidence. To continue in office, without the consent of the 
President, a commissioner whose term has expired opens the way to an invasion of 
the appointive power of the Executive. I must dissent from any proposal which 
could lead to this result. 
DeEAN ACHESON 
Vice-Chairman 


_8 DISSENT : Commissioner James Forrestal disagrees with this recommendation 
which would allow a Commissioner to remain in o ice simply because of Congres- 
sional failure to approve a successor after the Commissioner’s term has expired. 


JAMES FORRESTAL — 
Commissioner 
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Administrative Procedures 


The Commission has not explored the problems of administrative 
procedures. This general question was recently studied by the Attorney 
General’s Committee on Administrative Procedure and some of its recom. 
mendations have been embodied in the Administrative Procedure Act. 

The Commission makes no comment as to the fairness of existing 
administrative procedures, but the Commission is concerned with the 
growth of cumbersome and costly administrative procedures. ll of 
this detail is not required for ‘‘due process,’’ or essential for fair and 
full solution of the various problems. The situation, however, is not a 
static one. Nor is it one for which cures can be effected except by con- 
tinuous and painstaking effort. 


Recommendation No. 7 


This Commission recommends that the Administrative Management 
Division of the Office of the Budget should, with the aid of carefully 
selected legal consultants, suggest ways and means to improve and there- 
by reduce the cost of disposing of business before administrative 
agencies. 


Such studies would be concerned not only with the independent 
regulatory commissions but also with the administrative disposition of 
controversies before all Government agencies. The causes which lead to 
prolonged hearings, intra-agency appeals, and voluminous records, could 
be analyzed by the legal experts, and simpler, more efficient, and less 
costly methods prescribed. Administrative justice today unfortunately 
is not characterized by economy, simplicity, and dispatch. It remains, 
however, a necessity in our complex economic system. 


Executive Functions 


Purely executive functions too frequently have been entrusted to 
these independent regulatory commissions. The consequences have not 
been too happy, for a plural executive is not the best device for the per- 
formance of operational duties. Moreover, these duties commonly call 
for close integration with the broad programs of the executive branch. 
The quality of independence, desirable in the disposition of controversies, 
creates obstacles to the handling of an executive program. The recom- 
mendations of the Commission with regard to the removal of these 
executive functions must be specified in detail. 


The Federal Power Commission 
Recommendation No. 8 


The Commission recommends that the power planning functions of 
the Federal Power Commission be transferred to the Department of the 
Interior. 
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The Maritime Commission 
Recommendation No. 9 


The Commission recommends that the functions of ship construction 
and the operation, charter, and sale of ships should be transferred to the 
Department of Commerce.* 


The functions of the Maritime Commission relating to rates, con- 
ditions of service, and the grant of subsidies should remain with that 
Commission. 


The Interstate Commerce Commission 
Recommendation No. 10 


The Commission recommends that equipment inspection, and the 
functions of the Interstate Commerce Commission relating to safety and 
car service should be transferred to the Department of Commerce. 


The Civil Aeronautics Board 
Recommendation No. 11 


The Commission recommends that the promulgation of rules relating 
to the safety of aircraft operation, both commercial and noncommercial, 
including contract operations, be transferred to the Department of Com- 
merce with a right of appeal to the Civil Aeronautics Board from the 
enactment of, or the refusal to enact, any particular regulation. The in- 
vestigation of the probable cause of major aircraft accidents should re- 
main with the Civil Aeronautics Board. 


Other reports of the Commission call for the transfer to the Depart- 
ment of Commerce of certain executive functions relating to transporta- 
tion. The Department of Commerce already possesses considerable 
statutory concern with transportation, particularly in the Civil Aero- 
nautics Administration. In its recommendations on the Department of 
Commerce this Commission proposes a consolidation in that Department 
of the executive functions dealing with transportation.” 


Coordination of Policies 


Our task force on transportation has suggested that the remaining 
regulatory functions dealing with transportation be consolidated into 





*In our report on the Department of Labor we recommend that the Maritime 
Commission activities dealing with determination of the minimum wages for seamen 
on privately operated vessels, be transferred to the Department of Labor. 

7 DISSENT: Commissioner Brown believes that the regulatory function is pre- 
dominant in this field and that the executive, promotional, and administrative activi- 
ties must adhere to the broad regulatory structure. He, therefore, disagrees with the 
Commission’s recommendation for combining the executive functions, thus creating 
a strong central administrative body within an executive department. In view of this 
circumstance, failure to combine simultaneously the regulatory functions will create 
a serious imbalance within the organization of the Government. 


CLARENCE J. BROWN ~ 
Commissioner 
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one regulatory commission. This would include the quasi-judicial and 
quasi-legislative functions of the Interstate Commerce Commission, the 
Civil Aeronautics Board, and the Maritime Commission. This Commis. 
sion does not indorse that suggestion. 


The three commissions involved are already overburdened with 
work, the statutory approach to these three fields of transportation has 
been different, and entirely different techniques are needed for the solu- 
tion of the problems in the various fields. Except for the common de- 
nominator that they are regulatory in nature, these functions are vastly 
different, and have reached different stages of maturity in their growth. 

The Commission is aware that some lack of coordination of national 
transportation policy will arise as a result of the separate continuance 
of the Maritime Commission, the Interstate Commerce Commission, and 
the Civil Aeronautics Board. This possibility is, however, greatly mini- 
mized by centering executive transportation functions within the Depart- 
ment of Commerce. 

Coordination will be necessary for land, sea, and air transportation 
have an intimate relationship to national defense, the postal system, and 
foreign commerce. Thus coordination will be required not only with the 
Department of Commerce, but also with the National Military Establish- 
ment, the State Department, and the Post Office Department. 

The coordination of policies pursued by these independent regula- 
tory commissions with those of the executive branch as a whole has been 
generally loose and casual. Though the problem has not been too seri- 
ous in the past, coordination can now be easily effected because the above 
recommendations suggest that the chairman of each commission effect 
liaison between their commissions and the rest of the Government. Such 
coordination as may be necessary—and the removal of the executive 
functions from these commissions will greatly minimize the area in which 
coordination is needed—can be effected through the proposed machinery 
in the President’s Office and through the reorganization of the Depart- 
ment of Commerce. 


Planning and Promotion 


The chief criticism that can be made of the regulatory commissions 
is that they become too engrossed in case-by-case activities and thus fail 
to plan their roles and to promote the enterprises entrusted to their 
care. Typical of this is the attitude by which the Civil Aeronautics 
Board and the Interstate Commerce Commission have approached the 
problem of building a route structure for the Nation. 

The lack of planning has also resulted in too great demands upon 
the regulatory capacity of these commissions. The Commission is aware 
that adequate planning cannot be decreed. 

In its report on the Department of Commerce, this Commission 
recommends that the Secretary of Commerce be charged with develop- 
ing an over-all route pattern for land, sea, and air. When proposals are 


8 Commissioners Brown and Pollock believe there should be a consolidated trans- 
portation commission and give their reasons in a dissent on p. 19. 
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made to the commissions for route changes, the Secretary of Commerce 
should have the authority to present his views before the commissions. 
He should also have the authority to initiate, by recommendation, route 
changes for the consideration of the commissions. 


Bi-Partisan Membership 


The independent nature of these commissions demands bipartisan 
representation. 


Recommendation No. 12 


Therefore, this Commission recommends that this general rule be 
extended to all commissions. 


Conclusion 


The savings that could be anticipated from the above recommenda- 
tions cannot be reckoned in the normal manner. Actually the budget of 
these independent regulatory commissions is small in comparison to the 
expenditures of the executive departments, amounting in the fiscal year 
ending in 1949 to only $57,333,000, exclusive of expenditures on operat- 
ing programs. Some reduction in this figure can be made. 

But the real savings are to be found elsewhere. Delay and ineffici- 
ency in regulation involves large costs to the regulated industries them- 
selves which must be passed on to the public by one method or another. 
Expedition will mean vast savings as well as better justice. Second, the 
failure to program appropriately is costly. Extensive subsidies, for ex- 
ample, to the air lines or to the shipping industry could probably have 
been greatly reduced had there been more far-sighted understanding of 
the direction of these programs and the appropriate methods of adminis- 
tration. Savings of this type alone would more than outdistance the en- 
tire present cost of the regulatory program. 


Further Views 


Commissioners Brown and Pollock Advocate a Single Transportation 
Regulatory Commission 


It is our belief that the regulatory functions in the field of trans- 
portation should be consolidated in a single Transportation Regulatory 
Commission. The Interstate Commerce Commission, Maritime Commis- 
sion, and the Civil Aeronautics Board would be discontinued as separate 
agencies. 

The positive advantages of combining the regulatory functions out- 
weigh any theoretical disadvantages. Our task force on Transportation, 
the Brookings Institution, declares that such an administrative consolida- 
tion ‘‘is necessary in order to achieve the declared regulatory objectives 
of impartial treatment of all forms of transportation, nondiscriminatory 


9 Excluding the Federal Reserve System. 
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rates, workable competition, and the integration of the several forms of 
transportation into an efficient, economical, and progressive national 
system.’’ The Brookings Institution further reports that it has discoy- 
ered ‘‘no organizational or technical obstacles to the consolidation.’’ 

We are fully cognizant of the arguments presented by the report of 
our task force on the Independent Regulatory Commissions. It states 
that the types of regulation now carried on by the Interstate Commerce 
Commission and the Maritime Commission are dissimilar, since the 
former is concerned with rates and intercarrier competition, whereas the 
latter is engaged in the promotion of an adequate Merchant Marine pri- 
marily through subsidies for construction and operation. It also contends 
that there is little need for coordination of the work of these two 
agencies, since domestic and ocean carriers do not compete. Finally, it 
stresses the need for separate attention to the problems of the Merchant 
Marine. 

The report also recommends continuance of the Civil Aeronautics 
Board for the following reasons: (a) the emphasis on the promotion of 
civil aviation; (b) the dynamic character of the aviation industry; and 
(c) the separate need for coordination with the State Department and 
the National Military Establishment, wherein the Civil Aeronautics 
Board is reported to have a very good record. 

The arguments advanced for a continuation of the separate com- 
missions are not sufficient to reject the proposed consolidation. 


First. Aviation has been regarded as an ‘‘infant’’ industry for at least 
a generation, and there is evidence that the industry has suffered as a 
result of the Government’s paternal attitude toward it. 


Second. While we grant that the work of the Maritime Commission is 
somewhat different from that of the other two commissions, the difference 
will not impede the conduct of all the different types of regulation in- 
volved by one agency. 


Third. The argument that the Civil Aeronautics Board and the Mari- 
time Commission have promotional functions is not pertinent since we 


are not recommending that the Regulatory Commission assume those 
functions. 


Fourth. The argument implies that some single form of transportation 
will receive preferential treatment. This argument is not sound. Simi- 
lar misgivings were advanced when the regulation of both motor carriers 
and pipe lines was transferred to the Interstate Commerce Commission. 
But several years of satisfactory experience since the action was taken 
testify to the fallacy in that argument. 


We emphasize that the new combined commission is not intended to 
be a revamped Interstate Commerce Commission. The Interstate Com- 
merce Commission is by no means an ideal pattern as to size, organiza- 
tion or methods of procedure. Rather, the Interstate Commerce Com- 
mission, the Maritime Commission, and the Civil Aeronautics Board 
should be abolished in favor of an entirely new agency, created to suc- 
ceed to their regulatory functions. 
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Since the major purpose of this consolidation is to make possible a 
consistent and balanced policy among competing forms of transporta- 
tion, it is essential that the new Transportation Regulatory Commission 
should function as a whole commission on all major rate and other regu- 
latory matters. The combined Commission should be governed by the 
same general standards that now apply to other regulatory commissions. 
Its members should be appointed by the President, and be confirmed by 
the Senate. It should be bi-partisan in character with the usual restric- 
tions as to removal by the President. In our opinion the number of its 
members should probably be either five or seven. We do not consider a 
larger membership desirable since we are opposed to any plan of repre- 
sentation on the commission by form of transportation to be regulated, 
and because we believe that one of the detriments to efficient operation 
of the Interstate Commerce Commission has been its unusually large 
membership. 

The internal organization of the commission’s staff should, of course, 
be carefully worked out over an extended period of time. The ultimate 
objective, however, should be to move away from organization on an in- 
dustry basis (air, rail, motor carrier, etc.) toward a process type of 
organization (accounting and cost-finding, economics and _ statistics, 
finance, ete.). The administrative direction of the commission’s staff 
should be vested in the chairman. Hearing examiners should be used to 
the fullest extent possible in order to expedite the handling of cases. 
This will also permit the commissioners additional time in which to direct 
their attention to the development of regulatory policies of major im- 
portance. 

CLARENCE J. Brown, 


JaMEs K. PoLuLock, 
Commissioners. 





THE DEPARTMENT OF COMMERCE 
IV. Establishment of Transportation Service 


It is hardly necessary to emphasize the importance of the transpor- 
tation activities of the Government. The United States has more than 
227,000 miles of railways which annually haul over 600 billion ton-miles 
of freight and operate 70 billion passenger-miles. There are about 
1,500,000 miles of surfaced roads for our approximately 40 million 
vehicles. Our air services operate more than 7,000,000 passenger-miles 
annually and haul cargo and mail over 100,000 miles of domestic routes 
and 179,000 miles of international routes with a total of more than 6,000 
airports. We have 27,000 miles of improved inland waterways, carrying 
over 22 billion ton-miles of freight annually. We have nearly 5,000 
ocean-going vessels. There are also 142,000 miles of pipe lines for gas 
and oil in operation. 

It was the original intent of the Congress, in creating the Depart- 
ment of Commerce, that it should embrace the Government’s interest in 





520 I. C. C. PRACTITIONERS’ JOURNAL 





$$. 


the development and safeguarding of transportation. Our recommenda. 
tions are directed toward accomplishing this end. 

The Commission, however, does not recommend that the Depart- 
ment include the regulatory responsibilities of the Interstate Commerce 
Commission, the Maritime Commission, and the Civil Aeronautics Board, 
These duties should not be assigned to the Department, for, in our 
opinion, operation and development activities should be entirely divorced 
from major regulatory functions. 

The major forces in the development of our transportation system— 
greater in service than that of any other country—have been the private 
enterprise of our citizens and the existence of competition between the 
different systems of transportation. The role of Government must be 
to aid private enterprises in operating the systems, and to regulate rates 
and services in protection of the public. 

The relation of the Government to transportation is indicated by the 
fact that, within the last 30 years, the Federal Government has spent 
more than 30 billion dollars on the development of transportation facili- 
ties, and in the fiscal year 1949 it will spend at least an additional 12 
billion dollars. Our task force, which studied transportation, estimates 
that there are 89,000 Federal employees in a great many agencies en- 
gaged in this work. 

Government aids to transportation have taken a multitude of forms, 
including : 


a. Subsidies for early railway construction and, later, loans to railroads 
when in financial distress, and guidance in reorganization. 


b. Dredging and canalization of rivers and harbors and construction of 
canals. 


c. Subsidies to, and actual operation of, a large portion of our interna- 
tional merchant marine, with a multitude of aids to navigation. 


d. Subsidies to aviation, and provision of airways, air fields, and other 
aids. 


e. Grants-in-aid for highway construction. 
f. Research in these fields. 


What Is Wrong With the Federal Transportation Organization 


a. Transportation activities are scattered over many separate agencies, 
with consequent waste and overlap. 


b. There is no coordination of policies in the transportation field. 


c. The scattering of functions makes intelligent budgeting difficult, and 
policies or programs cannot be considered for transportation as a whole. 


d. Research activities are carried on in narrow segments of certain areas 
of transportation, and these segments are not coordinated. In some 
areas, they overlap; in others, they are deficient. 
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e. The amount of subsidies to carriers included in mail contracts is not 
clear under the present system of appropriations and accounting. 


f. In operating the Government, or subsidized, merchant marine business, 
activities are directed by a full-time board, whereas good administration 
requires a single executive. 


g. Safety requirements are too often administered by regulatory groups, 
rather than by executive agencies. 


h. Transportation planning for national defense is inadequately cen- 
tralized. 


What Should Be Done About Transportation 


It is not the purpose of the commission to outline detailed remedies 
for all these faults but rather to establish such an organization as will be 
able to evolve remedies. In many cases, the mere statement of the 
deficiencies indicates what steps should be taken to accomplish reform. 

The major weaknesses in Federal transportation policy clearly arise 
from a failure, in practice, to recognize that the primary objective must 
be to assure the Nation the best possible transportation system for the 
movement of persons and goods. There has been a failure to think, or 
act, in terms of total transportation requirements. 

This is manifested in the preoccupation, in Federal transportation 
agencies, with the regulation of rates and services, and with isolated 
problems in individual fields of transportation. The Government, in 
attempting to determine the volume and character of transportation 
services, divides responsibility between promotional and regulatory 
agencies in such a way that there is no possibility of effective develop- 
ment or coordination. No single Government agency is in a position to 
evaluate the total needs in transportation, the total service provided, or 
the net results of all Federal transportation undertakings. 

These facts, revealed by a study of the organization and methods of 
operation of our existing transportation agencies, point unmistakably to 
the one major step that must be taken to bring order to this chaos. A 
close grouping of the major transportation activities is essential to the 
development of intelligent, total transportation policy, and to the efficient 
administration of transportation activities. 

The Commission, however, disagrees with the suggestion of its task 
force that such unification should be provided through the establishment 
of a new Department of Transportation. The Commission recognizes 
that transportation is only one industry among many with which the 
Federal Government is concerned. It would be quite inadvisable for 
the Federal Government to set up a department which would be devoted 
entirely to the problems of one industry. Moreover, since transportation 
is an element in the costs of practically every other industry, Govern- 
ment policies on transportation should be coordinated with Government 
policies toward industry in general. 
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Recommendation No. 1 


The Commission recommends, therefore, that there be established in 
the Department of Commerce a grouping of all major nonregulatory 
transportation activities of the Federal Government.® 


Such a transportation service would study: 
a. Physical needs of transportation. 


b. Priority among these needs. 


c. Costs of meeting these needs and methods of defraying them. 


d. Governmental promotional programs directed toward achieving the 
most effective system at the lowest cost. 


e. Military transportation requirements and their integration with 
civilian needs. 


f. Most advantageous route patterns for extension of transportation 
services. Provision of new services in any given case should be weighed 
against all types of transportation service already provided, as, for ex- 
ample, a proposed new air route should be weighed not only against 
other air routes, but against all other types of transportation. 


We add the following in explanation of these proposed recommenda- 
tions : 


The Merchant Marine 


Aside from the primary necessity to group the Government’s activi- 
ties in transportation for coordination of policies, and for economy, there 
is a still further impelling reason for bringing Merchant Marine activi- 
ties into the Department of Commerce. 

The U. S. Maritime Commission, made up of full-time members, has 
a dual function. It exercises regulatory functions affecting the whole 
Merchant Marine and, at the same time, buys, sells, and subsidizes ship- 
ping and makes loans on ships on a huge scale. 

It is an anomaly that a regulatory commission should also conduct 
the executive function of managing a huge business; that executive func- 
tions should be carried on by an agency that is not subject to presidential 
direction ; that executive functions should be carried on by a full-time 
board of which all members have equal responsibility and authority, in- 
stead of by a single administrator. 


5 DISSENT: Commissioner Brown disagrees with this recommendation. He 
asserts that... 


Consolidation of the regulatory commissions’ executive functions in transportation 
is dangerous unless pertinent regulatory functions are also merged in a single inde- 
pendent regulatory commission. 


Commissioner Brown’s reasons for this dissent are given in detail in the Com- 
mission’s report on Regulatory Commissions. 
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Recommendation No. 2 


The Commission recommends that the business operations of the 
Maritime Commission be placed within the Department of Commerce. 
Although no new corporation need be set up to handle these operations, 
the agency in charge should be given the flexibility of business-type 
management in budgeting, accounting, and auditing, which are estab- 
lished for Government corporations by the Government Corporation 
Control Act of 1945, as amended. 


We make separate recommendations on the Inland Waterways 
Corporation in our report on Business Enterprises of the Government. 


Coast Guard and Coast and Geodetic Survey 


The Coast Guard is obviously misplaced in the Treasury Depart- 
ment at the present time. The principal functions of the Coast Guard 
relate to provision of coastal and interior aids and services to air and 
water navigation. It regulates and inspects provisions for marine safety. 
Considering the general nature of the work it performs, its location in 
the Treasury has no reasonable basis. On the other hand, there is need 
to coordinate its activities with those of the Civil Aeronautics Adminis- 
tration, the Maritime Commission, and with the work of the transporta- 
tion agencies. Its functions are more closely related to transportation 
than to the activities of any other major department of the Government. 

The major functions of the Coast and Geodetic Survey is to pro- 
vide aids for water and air transportation. 


Marine Functions of the Customs Bureau 


The Bureau of Customs of the Treasury Department performs cer- 
tain marine functions which have to do largely with transportation. 
They include such responsibilities as the filing with the Collector of Cus- 
toms of evidence of registry, crew lists, shipping articles and the collec- 
tion of tonnage taxes. If the ship carries steerage passengers, the space 
allotted, menus served, sanitary facilities, and the like are checked to 
see that adequate provision was made for such passengers. When the 
ship departs, clearance papers, such as manifests of cargo, export declara- 
tions, export licenses, and the like are checked and clearance authorized. 


Recommendation No. 3 


The Commission recommends that a study be made of these marine 
functions of the Bureau of Customs to determine whether some of them 
can advantageously be transferred to the Commerce Department. 


Civil Aviation 


Recommendation No. 4 


The Commission recommends that there be established in the Depart- 
ment of Commerce a Bureau of Civil Aviation which would administer 
the functions listed below, in addition to the present functions of the 
Civil Aeronautics Administration. 
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Recommendation No. 5 


The Bureau also would have the responsibility for promulgating air 
safety rules, with a right of review to the Civil Aeronautics Board from 
the promulgation, or refusal to promulgate specific rules. Enforcement 
of these rules should be in this Bureau as successor to the Civil Aero- 
nautics Administration. Investigation of major aircraft accidents 
should remain with the Civil Aeronautics Board. 


Recommendation No. 6 


The National Advisory Committee for Aeronautics should be in- 
corporated into this Bureau.” 


The National Advisory Committee for Aeronautics is directed by an 
independent committee consisting primarily of officials of the National 
Military Establishment and of the Department of Commerce, with some 
members from private life. It supervises and directs scientific studies 
for civil and military aviation. This agency is not directly in the basic 
line of Presidential authority, and it is unsound organization for it to be 
governed by a committee. We doubt whether it is sufficiently important, 
despite its size, to warrant independent status.§ Its work is closely re- 
lated to that of the Bureau of Standards, the U. S. Weather Bureau, and 
the Civil Aeronautics Authority, and it also works closely with the com- 
mercial aircraft and aircraft component industries. The logical solution, 
therefore, is that it be placed under the Bureau of Civil Aviation in the 
reconstituted Department of Commerce. 


Highway Transportation 


This Bureau would have responsibility for all Federal activities in- 
volving the promotion of better highway transportation. To facilitate 
this, we make the recommendations below. 


Recommendation No. 7 


The Public Roads Administration should be transferred from the 
Federal Works Agency to the Department. 


Recommendation No. 8 


The motor-carrier safety functions should be transferred here from 
the Interstate Commerce Commission. 


6 See our report on Regulatory Commissions. 

7 DISSENT: | am opposed to the Commission’s recommendation that the NACA 
be transferred to the Department of Commerce. This agency has had many years 
of successful operation as an independent agency; and while | am generally in favor 
of including all executive functions within the Executive Departments, I do not 
feel that the organization problems of the NACA have been sufficiently explored by 
the Commission to justify any definite recommendation as to its location in the struc- 
ture of the Government. At least ten executive agencies are concerned with the re- 
search conducted by the NACA among which one of the most important is the 
Military Establishment. : 

James K. PoLtock 
Feb. 16, 1949. 
8 It has 6,876 employees as of Jan. 31, 1949. 
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Motor-earrier safety functions of the Interstate Commerce Commis- 
sion are highly technical in nature and are an executive function. In 
addition, they involve continuing cooperation with State agencies, a 
field in which the Public Roads Administration is active and for which it 
has set up machinery. On the basis of technical studies, safety regula- 
tions can be developed. 


Railroad Transportation 


This Bureau would have the duty of promoting railroad transporta- 
tion. To facilitate this, the steps recommended below should be taken. 


Recommendation No. 9 


Two functions of the Interstate Commerce Commission should be 
transferred to this Bureau: (a) that of formulating railroad-consolida- 
tion plans and (b) that dealing with car service and safety. 


Railroad safety regulation enforcement and railroad car service 
activities add to the already heavy administrative burden of the Inter- 
state Commerce Commission and divert its attention from its primary 
regulatory responsibilities. A board is not a satisfactory administrative 
device for executive functions. 

Moreover, experience in car service matters has demonstrated that 
the regulatory mechanism is inadequate to deal with the problems of 
railroad car supply in critical and prolonged periods of shortage. Thus, 
during the war, this responsibility was vested in the Office of Defense 
Transportation. 


Recommendation No. 10 


The Office of Defense Transportation should be transferred here 
from the Office for Emergency Management in the Executive Office of 
the President. Under present legislation, Office of Defense Transporta- 
tion goes out of existence June 30, 1949. Its functions should be made 
permanent in this new location. 


The Weather Bureau 


The Weather Bureau serves both aviation and merchant marine. It 
also conducts services to the farmers and the public generally. 


Recommendation No. 11 


We recommend that the Weather Bureau’s coordination in the 
departmental structure be established by the Secretary. 


Route Patterns 


One of the uncoordinated activities of Government is that dealing 
with planning and authorizing route patterns for transportation. It 
should be recognized that through the application of direct or indirect 
subsidies to shipping, highways, and aviation, together with the certifi- 
cates of convenience and necessity in railway expansion, the Government 
is, in fact, determining route patterns in transportation. 
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Hitherto, route patterns have been determined haphazardly upon 
a case-by-case basis by regulatory commissions. Routes should be 
planned with careful consideration for the total transportation needs of 
the country and the areas to be served, and for the services already 
available by all means of transportation. Aviation route planning 
particularly is a highly important promotional tool. Air-route planning 
should be coordinated with airway and airport development programs. 

A regulatory body which operates on a case-by-case basis is inher- 
ently unable to engage in the long-range research and planning which 
air-route planning requires. Some agency is urgently needed in the 
Government for study, development, and preparation of systematic 
route plans for all land, air, and water transportation. 


Recommendation No. 12 


The Commission recommends that the Secretary of Commerce be 
assigned the duty of making over-all route programs for air, land, and 
water transportation. He should also initiate action before the regula- 
tory agencies when such action appears to him to be appropriate. 

When individual carriers or groups of carriers make recommenda- 
tions to the regulatory agencies at variance with his over-all programs, 
the Secretary of Commerce should appear before such boards or com- 
missions to present his views. 


Relation of National Security and Transportation 


War conditions may place new burdens upon individual carriers and 
upon the transportation system as a whole. This happened in the recent 
war and might well occur again if the Nation should unfortunately be- 
come involved in another conflict. Wartime transportation requirements 
must be carefully calculated and arrangements made for handling the 
most essential types of traffic. It should be the responsibility of the 
Secretary of Commerce, who should, of course, coordinate his work with 
the National Security Resources Board, to insure the preparation of plans 
for the mobilization of the Nation’s transportation resources in the event 
of a national emergency. 





THE OFFICE OF GENERAL SERVICES 
Supply Activities 
The Commission report on the ‘‘Office of General Services—Supply 
Activities’’ includes a recommendation that there be established a Bureau 
of Federal Supply in the Office of General Services, subordinate to which 


would be a unit devoted to the handling of government traffic manage- 
ment activities. It is recommended that this unit: 


. Advise all Government agencies on traffic management problems. 

. Represent all agencies in negotiating rates with the carriers. 

. Represent all agencies in cases before the transportation regula- 
tory bodies. 

. Advise agencies as to reasonableness of carriers’ bills. 

. Prepare and maintain appropriate manuals and guides relating 
to traffic management activities of Government agencies. 
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The section on ‘‘Traffic Management’’ contained in the task force 
report to the Hoover Commission on ‘‘The Federal Supply System,’’ 
which was the basis for the Commission’s recommendations, is reproduced 
below : 


il, TRAFFIC MANAGEMENT 


A. The Problem 


It is well recognized that lack of centralized traffic management costs 
the Government excessive transportation charges. Government property 
and the channels of its movement are often unique. Carriers’ tariffs 
have been constructed with relation to commercial traffic. Total annual 
charges paid for transportation by the Government exceed $1,000,000,000, 
which represents almost one-tenth of carrier revenues for transportation 
of property. 

This inquiry concerns itself with the management phase of traffic, 
particularly those phases of traffic management which have the power to 
control the level of transportation charges paid, as distinguished from 
transportation operations performed on the shipping level. Detailed in- 
vestigation was made of the traffic organizations in 18 Government 
agencies. Comparison is provided with prevailing traffic management 
practices in private industry. Recommendation is made for an organi- 
zation and procedures to curtail excess payments for transportation of 
Government property. 


1. Commercial Traffic Management 


All large industrial and commercial concerns consider traffic manage- 
ment as an executive function to be coordinated with other phases of the 
business. Savings in transportation costs are often the measure of profit 
of the business concerned. Such traffic organizations are usually headed 
by a general traffic manager. Investment in traffic management varies 
according to the character of the business. 

In 1930 the administrative cost averaged 4 percent of the charges 
paid for transportation service, and an average return of $4.08 in savings 
was attained for each dollar of expense. On the average this ratio is now 
approximately 2 percent. 

Salaries of general traffic managers range from $12,000 to $25,000 
per year, with principal assistants receiving from $10,000 to $15,000 per 
year. In the railroad field these salaries range from $15,000 to $35,000, 
and from $12,000 to $25,000. Commercial concerns ordinarily employ 
private counsel for traffic cases. Railroad counsel handling matters before 
the Interstate Commerce Commission and other boards are paid from 
$10,000 to $25,000 per year, on the average. 


2. Present Governmental Traffic Management 


There is no uniform pattern to traffic organizations in the agencies 
of the Government and there is no central direction or control of their 
activities. Principal management functions remain in the hands of indi- 
vidual agencies. Many purchasing officers lacking in traffic knowledge 
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are exercising traffic functions. Many agencies with traffic organizations 
are unable to make general surveys of their transportation costs through 
lack of necessary information and necessary personnel. In the present 
system of divided responsibility there is no method whereby such infor- 
mation can be developed and action taken to reduce transportation 
charges for all Government traffic. 

The individual agencies have approximately 900 traffic employees 
with a personnel expense of more than $3,000,000. The General Account- 
ing Office has 925 employees for auditing transportation bills at an ex- 
pense of slightly more than $3,000,000. Total Government expenditure 
for personnel engaged in traffic management is estimated at $7,000,000. 
This represents an investment of seven-tenths of 1 percent (0.7 percent) 
in relation to the total payment of transportation charges. Heads of in- 
dividual traffic organizations have an average grade of CAF-12 with an- 
nual salaries of approximately $6,000. 

Those few agencies which have fairly well developed traffic manage- 
ment organizations are able to accomplish considerable savings in trans- 
portation charges. The ratio of these savings to the cost of the personnel 
employed greatly exceeds the 4-to-1 ratio in commercial concerns. For 
example, the Reconstruction Finance Corporation effected savings of 
$17,000,000 on its wartime traffic with an average annual salary expendi- 
ture, including auditing, estimated at $200,000. 


B. Historical Background 


Since 1912 efforts have been made to develop organizations and pro- 
cedures to manage Government traffic effectively. A Federal Traffic 
Board was established in 1921 for the purpose of bringing business 
methods to Government traffic management. Its powers were advisory 
only, and the individual agencies continued to act independently. In 
addition, its lack of adequate and competent personnel did not permit it 
to assume direction of principal management functions. 

The annual report of the Comptroller General, December 3, 1923, 
called attention to the need for a central organization of experienced 
traffic personnel to obtain a level of reasonable transportation charges 
on Government traffic, as compared with charges on commercial traffic; 
to control and direct shipping practices in the Government; and to repre- 
sent all agencies of the Government in negotiating for the establishment 
of reasonable charges. 

By Executive Order No. 6166, June 10, 1933, the Federal Traffic 
Board was abolished and a Federal traffic section of the Procurement 
Division in the Treasury Department assumed the duty of coordinating 
the Government’s traffic activities. The functions assigned to this section, 
if effectively administered, would have been of great value in reducing 
transportation charges. However, adequate personnel were never pro- 
vided and the subordination of the traffic management functions to pur- 
chasing prevented its proper development. 

An investigation by the Bureau of the Budget in 1942 led to the 
issuance of its circular No. 387 which created the central traffic service 
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section of the Procurement Division (now the Central Traffic Service Di- 
vision of the Bureau of Federal Supply) as a central traffic agency for 
those departments and agencies of the Government having relatively small 
shipping needs. It was to conduct studies of all Government traffic with 
a view to reducing its cost. Again, the staff provided was inadequate, and 
its subordinate position and the exemption of the Government agencies 
with the largest shipping volumes prevented the successful accomplish- 
ment of the principal task—conducting continuing studies of the level 
of charges on Government traffic and securing adjustment of unreason- 
able charges. 


C. Findings and Discussion 


1. There is an urgent need for a continuing centralized program of 
research into the eharges for transportation of Government property. 


Approximately 20 percent of Government shipments, representing a 
substantially greater proportion of the volume, involve commodities not 
ordinarily shipped by private concerns or channels of movement differing 
from ordinary commercial channels. As a result, such shipments will 
move at unreasonable high commercial rates unless action is taken to 
secure special quotations under section 22 or 217 (b) of the Interstate 
Commerce Act! or changes in carriers’ tariffs are secured. The indi- 
vidual agencies, on the whole, do not conduct the studies necessary to 
find the areas where such action should be taken. There is no present 
method whereby such action can be taken for the composite traffic of the 
several agencies. 

Most agencies, lacking information of more than the individual move- 
ments disclosed through processing routing requests, do not seek a perma- 
ment level of reasonable rates through tariff adjustments. To the limited 
extent that the need for rate adjustments is discovered, relief is sought 
requesting special quotations rather than tariff changes. Many instances 
were found in which such special quotations were obtained for account of 
one agency whereas other agencies continued to ship the same articles at 
full commercial rates. A wide variance of attitude among personnel was 
found as to when reduced transportation charges should be sought for the 
Government. 


2. A centralized traffic management activity is necessary in order 
that information required for negotiation of lower transportation costs 
can be obtained. 


The information received in the individual traffic organizations does 
not enable them comprehensively to review their traffic to determine the 
need to negotiate for lower charges. Very little information is obtained 
from purchasing activities to support negotiation for changes in the 
classification or exceptions to the classification. Only a few of the 
agencies, particularly the military departments, maintain centralized 
routing control which permits use of routing requests to determine the 


149 U. S. C. secs. 22 and 317 (b). 
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need for negotiations of special quotations or tariff changes. Since special 
quotations are voluntary reductions by the carriers, negotiations should 
be conducted before the traffic moves. With the removal of preaudit of 
carriers’ charges from the individual agencies, as the result of the Trans- 
portation Act of 1940,? and various subsequent acts relieving certifying 
and disbursing officers of certain of their responsibilities relating to the 
correctness of carriers’ charges, the individual traffic units are no longer 
able to secure essential traffic data from carriers’ bills. Memorandum 
copies of the bills of lading are used for this purpose in two of the mili- 
tary departments but, lacking information as to the carriers’ charges, 
cannot be used in research studies without checking out the rates on each 
shipment. 


3. There is a recognized need to establish traffic management as an 
equal and coordinate function with purchasing. 


In nearly all instances the traffic organizations in the individual 
agencies are considered and consider themselves no more than service 
organizations, responsive to the stated needs of the purchasing organiza- 
tions. The initiative is left to the purchasing staffs to obtain traffic in- 
formation for use in preparing their programs, and since the purchasing 
personnel rarely realize the importance of the traffic problems present, 
there is little interchange of information. Instances have been found, 
for example, where purchases were made f. o. b. destination, based on full 
commercial rates, on movements for which traffic organizations had previ- 
ously obtained special reduced rates for account of the Government. 

Purchasing on a delivered price basis, since it eliminates traffic han- 
dling by Government personnel and reduces possibility of losses, should 
be encouraged wherever the applicable rates are found to be reasonable. 
However, before this policy is adopted for any purchase program, the 
initial questions of reasonableness of existing rates and the possibility of 
obtaining reduced rates should be determined. 


4. The need for central control of Government traffic management 


has been intensified by the progressive decentralization of traffic responsi- 
bility to the field. 


The atomic era has brought a policy of decentralization of the phy- 
sical control of traffic to numerous field activities. This has greatly re- 
duced the ability of the traffic organizations of the individual agencies to 
secure the information they need and to administer effectively such 
policies as they may develop. 

A central traffic agency is needed, among other reasons, to collect 
and correlate essential traffic data in order that traffic management func- 
tions can be effectively performed. It is contemplated that a central 
traffic agency should have branch offices. 





2 Sections 321 and 322 (49 U. S.C. secs. 65 and 66). 
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5. Routing of Government traffic, with the exception of military 
traffic should be the responsibility of a central traffic agency. 


A most effective control of the level of cost of transportation is 
through examination of routing requests submitted by shipping activi- 
ties. In this process the existence of unreasonably high charges can be 
discovered and adjustments sought before the traffic moves; in addition 
having a body of experts provide the routings eliminates errors which 
result in high cost transportation. 

It is expected that a central traffic agency would require routing re- 
quests to be submitted on shipments larger than one or two carloads, 
except in cases of emergency or where standard routings have been estab- 
lished with its approval. It is not believed, however, that the routing of 
military traffic, control of which is essential to the success of military 
operations, should be removed from the responsibility of the military 
establishment. There appears to be no reason, however, why the routing 
of military traffic should not be done by a central service under the Na- 
tional Military Establishment. Such a consolidation would eliminate the 
need for the maintenance of duplicate tariff files, would permit a uni- 
form program for equitable distribution of the traffic among the carriers, 
and would centralize information needed for obtaining rate adjustments 
on military traffic. Determination of this question, however, should be 
left to the Munitions Board. 


6. Uniform nomenclature manuals should be prepared for use of all 
departments and agencies in classifying Government shipments. 


There is no adequate control over errors in describing, on bills of 
lading, the articles to be shipped. While shipping personnel at the many 
small activities throughout the country have some aids, usually includ- 
ing the consolidation freight classification, elimination of the errors 
which result in application of higher rates requires the use of manuals, 
cross-referencing Government item descriptions into classification nomen- 
clature. A central traffic agency should prepare uniform nomenclature 
manuals governing commodities customarily purchased by the various 
agencies of the Government. 


7. A central traffic agency should be authorized to conduct a sam- 
pling review of carriers’ bills before payment of the charges. 


This review is needed for three purposes: First, to control over- 
charges by the carriers, that is, charges in excess of the legally applica- 
ble transportation charges; second, to control errors by Government 
personnel resulting in the use of excessively costly methods of trans- 
portation; third, to secure the traffic data needed, including charges 
assessed, in order to carry out the research program and secure a uni- 
form, reasonable level of transportation charges on Government property. 

Carriers’ overcharges result often from errors committed at some 
point on the carriers’ line. The individual agencies of the Government 
formerly reviewed these charges before payment and corrected errors. 
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The only examination of carriers’ charges now made is that of the Gen- 
eral Accounting Office. The individual agencies are still charged with 
collecting overcharges discovered by the General Accounting Office and 
also must review carriers’ bills for administrative purposes. 

It is desirable that the General Accounting Office, as an independ- 
ent agency, continue to perform the audit of carriers’ charges. How- 
ever, the elimination of agency review of charges has led to a great 
increase in errors resulting in overstatement of charges by the carriers. 
Since carriers realize that their bills will be paid as presented they have 
no initiative to exercise a high degree of care. During fiscal year 1947 
such overcharges discovered amounted to $131,501,720. These over- 
charges are costly to detect and collect, represent a great loss measured 
in terms of interest charges, and failure to effect recovery, and deny to 
the individual agencies the use of a considerable portion of their ap- 
propriations for transportation. 

In order to control overcharges and errors by personnel of the Gov- 
ernment, it is necessary to examine a cross-section of the carriers’ bills 
to determine the type and amount of the error and the location of the 
erring office. A central traffic agency would provide a sample review of 
carriers’ bills for this purpose and would issue regulations enabling 
personnel making administrative review of the bills to detect and return 
for correction a portion of the erroneous bills. This review would also 
be used to assemble the data necessary to determine areas of excessive 
charges to the Government and to assemble factual data requisite for 
proceedings before regulatory agencies. Those bills to be reviewed 
should be processed before payment since the process would require only 
1 or 2 days for each bill and the return of incorrect bills before payment 
would provide the carriers with an incentive to eliminate errors. 


8. The present inadequate investment by the Government in traffic 
management should be increased to provide for the establishment of a 
central traffic agency. 


The present Government investment amounts to less than 1 percent 
of the charges paid for transportation, and since that investment is dis- 
tributed widely among numerous organizations, it is not producing the 
potential dividends. While 2 percent is the usual economical investment 
in traffic management, it is estimated that the establishment of a central 
traffic agency would require a budget of only $4,000,000, of which $2,- 
500,000 to $3,000,000 would be spent for personnel, approximately as 
follows : 








Traffic manager .... OR ee $ 17,500 
Deputy traffic mamagers .........c.ccsssscsssseseees ( 5 @ $12,000) 60,000 
ni ATE TE I, Al) OE Sel Oe ee 15,000 
Assistant general counsel .0............cccscssssess ( 6 @ $10,000) 60,000 
Traffic analysts ......... ( 50 @ $ 8,000 average) 400,000 
Traffic specialists ............sccsssesssesssessseeeeene (250 @ § 4,500 average) 1,125,000 
Clerical and stenographic ..0...........csscssssses (200 @ $ 3,500 average) 700,000 


Statistical and administrative ................. (100 @ $ 4,000 average) 400,000 
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To a limited extent, reduction of personnel expense in the individual 
agencies would follow; but the justification for this expenditure lies in 
the area of savings to be accomplished. 


D. Recommendations 


1. A Traffic Management Division 


It is recommended that there be established in the Executive Office 
of the President, as part of a Central Supply Organization and with 
equal and coordinate status with purchasing, storage and issue, inspec- 
tion and other supply functions, a Traffic Management Division with 
authority and responsibility to direct Government traffic management 
functions (as distinguished from the traffic operating functions). Its 
mission should be to obtain the most efficient transportation of Govern- 
ment property at the lowest possible cost, providing the Government with 
traffic management comparable in efficiency and economy with that of 
commercial and industrial organizations. The routing of military traffic, 
and the coordination of the units and activities concerned with routing 
in the departments of the National Military Establishment should be 
added responsibilities of the Munitions Board. 


a. Personnel 


The director of the Central Supply Organization should appoint a 
traffic manager as head of the Traffic Management Division at a salary 
of not less than $17,500 per annum. The traffic manager should be 
chosen solely for his experience in traffic management and administra- 


tion without regard to Civil Service requirements. 


Deputy traffic managers should be appointed by the traffic manager 
without regard to civil-service laws and be paid not less than $12,000 
per annum. 

A general counsel and assistant counsel should also be appointed 
by the traffic manager without regard to civil-service requirements. 
They should be experienced in transportation law and in practice before 
transportation regulatory bodies. 

The traffic manager should be authorized and provided with funds 
to employ the services of transportation experts and other experts, under 
the act of August 2, 1946 (5 U.S. C. see. 55a). 

Traffic analysts should be placed in the professional (‘‘P’’) category 
of the civil service with salaries equivalent to those of CAF 12 to 15, 
which grades should be eliminated from traffic classifications. Subordi- 
nate personnel preparing traffic data should be designated ‘‘traffic speci- 
alists’’ and continued in grades CAF 6 to 11. Other personnel should 
also be subject to civil-service classification. 


b. Functions 
1. Primary functions of the Traffic Management Division should be: 


a. To maintain liaison with supply units of the Government; 


___ 6. to conduct continuing research as to the Government transporta- 
tion costs ; 
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c. to advise purchasing units on traffic problems; 


d. to represent all agencies of the Government in negotiating special 
quotations ; 


e. to represent all agencies of the Government in negotiating changes 
in carriers’ tariffs ; 


f. to represent all agencies of the Government in proceedings before 
transportation regulatory agencies ; 

g. to control the routing of Government shipments other than mili- 
tary shipments ; 

h. to examine carriers’ bills to the extent necessary to control over- 
charges and excess payments and to obtain needed traffic data; and 

i. to provide for equitable distribution of the traffic. 


2. Related functions of the Traffic Management Division should be: 


. To quote rates and other transportation charges upon request; 
. to prepare uniform nomenclature guides and manuals ; 
. to prescribe standardized shipping methods and procedures; 
. to prescribe packaging methods; 
. to prescribe uniform shipping documents and contract provisions; 
. to provide transportation information relative to determining 
suitable locations for Government installations; and 

g. to assist agencies of the Government in developing adequate ship- 
ping organizations. 


~»o Qooarn 


3. Performance of its responsibilities will require that a central 
traffic agency also carry out the following administrative and operating 
functions: 


a. To maintain a complete tariff file; 

b. to maintain a statistical section employing business machine 
methods to record essential traffic data; 

c. to maintain a traffic library ; 

d. to distribute research studies relating to traffic; 

e. to distribute traffic bulletins; 

f. to maintain regional offices; and 

g. to conduct training courses for Government traffic personnel. 


E. Anticipated Achievements 


1. To establish a reasonable level of transportation charges for 
Government shipments. 

2. To produce initial savings which should amount to 20 percent to 
25 percent of the total amount paid as transportation charges and con- 
tinued annual savings in lesser amounts. 
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8. To establish efficient traffic procedures for the Government which 
will improve transportation service and produce substantial savings 
other than those measured by the level of transportation charges. 

4. To reduce overcharges by the carriers and excess payments re- 
sulting from errors of Government personnel in ordering transportation. 
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FEDERAL TRAFFIC BUREAU 
(S. 1095) 


Chairman Johnson, of the Senate Committee on Interstate and 
Foreign Commerce, has introduced S. 1095 to establish a Federal Traffic 
Bureau. In introducing this bill, on February 25, Chairman Johnson 
said : 


‘*Mr. President, I ask unanimous consent to introduce for appro- 
priate reference a bill providing for the establishment of a Federal 
traffic bureau. Such a bureau would handle all freight transportation 
matters for all agencies and departments of the Government of the 
United States. 

‘*Similar legislation was introduced in the Seventy-eighth Congress 
but the press of other legislative proposals made final consideration of 
this bill impossible. However, it is a subject which some of us who have 
been members of the Senate Committee on Interstate and Foreign Com- 
merce are familiar with and concerned about. The Government is prob- 
ably the largest single shipper in the United States, expending annually 
in excess of $1,000,000,000. This sum is one-tenth of the total revenue 
derived annually by all common carriers for the transportation of prop- 
erty. Yet, the activities of the Government dealing with these transpor- 
tation matters is scattered literally among scores of agencies and de- 
partments; there is little or no uniformity about methods of shipment or 
even knowledge of the cheapest and most efficient forms of transporta- 
tion or routes to be used. If any large private business in this country 
conducted its shipping operations in such a haphazard and slip-shod 
manner, it would go bankrupt. 

‘*Centralization of shipping activities in a single bureau competently 
staffed and empowered to make final decisions with respect to shipments 
as well as to secure the most economical transportation should result in 
the saving of many millions of dollars annually to the Government. 

“*It may be significant that the Hoover Commission only a week ago 
in one of its reports recommended the creation of a Traffic Management 
Division in the proposed Bureau of Federal Supply, emphasizing the 
need for centralized control of the Government’s transportation activi- 
ties. While the bill that I am introducing proposes the creation of an 
independent agency to supervise such matters, I am not too much con- 
cerned about the manner in which this proposal should be handled. What 
I am concerned about is that there should be centralization of these 
activities. I hope that our committee will be able to give prompt con- 
sideration to this legislation in the interest of saving the taxpayers some 
money.”’ 

















Some Comments On Practice And Procedure 
Before The Interstate Commerce Commission * 


By Water McFaruanp, Assistant General Counsel 
Chicago, Burlington & Quincy Railroad 


1. General Comments 


It is quite appropriate that this meeting is being held on February 
4, the 62nd anniversary of the approval of the Interstate Commerce Act, 
February 4, 1887. As stated in the Commission’s Annual Report for 
1887, page 11, the Commission actually was organized on March 31, 
1887, and entered at once upon the discharge of its duties. 

Most of what I can say here regarding practice and procedure before 
the Commission already is known to a large majority of those present. 
So it must be assumed that my remarks are addressed to a hypothetical 
practitioner who is just beginning to practice before the Commission. 

The Commission’s first Rules of Practice appear as Appendix B to 
its first Annual Report, pages 128-130, inclusive. There were only 12 
rules, as against the present 102. From the outset, the Commission has 
sought to make its rules conform to the needs of the Commission and of 
the practitioners. Revisions have been made from time to time, but it 
would serve no useful purpose to discuss the numerous changes or to 
refer to editions of the rules other than the current text of July 31, 1942. 
It may be said, however, that the general rules have been kept sufficiently 
abreast of the needs of the Commission and the practitioners, and so well 
supplemented by special rules governing various types of applications, 
ete., that I never have observed any widespread demand for extensive 
revisions. 

The Rules of Practice are rather explicit, and a good deal has been 
written about them. Any attempt to treat them in detail within the 
limited time at our disposal would be impossible, and I doubt if it 
would be helpful. Accordingly, I shall discuss first, in a very informal 
way, some of the major features of practice and procedure under the 
rules, and then consider the Administrative Procedure Act, and its 
possible effect upon Commission practice and procedure. 

There are various types of cases with individual characteristics, 
sometimes based upon the statute, and at other times depending upon 
special rules of procedure, such as applications under various sections 
of the Interstate Commerce Act. For convenience, I shall confine my 
remarks to the case of a rate complaint and the application of the Com- 
mission’s General Rules of Practice. 

Assume that the client of one of the practitioners has what he con- 
siders a grievance that cannot be adjusted informally. The first thing 
to do is to analyze the situation and determine whether or not there is 
a violation of the Interstate Commerce Act. The Commission has no 





* Address before meeting of Chicago Chapter, February 4, 1949. 
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powers other than those granted by statute, so the complainant must 
show a violation of one or more provisions of the Act if he is to secure 
relief from the Commission. Quite generally complaints relating to 
rates allege violations of one or more of the first four sections of the Act, 
Usually it has been difficult to show a violation of Section 2 regarding 
unjust discrimination, but the Supreme Court’s decision of January 3, 
1949, in Ayrshire Collieries Corp. v. United States, 93 L. Ed. 2201 may 
have broadened the scope formerly attributed to that section. 

In determining what should be alleged in a complaint, it must be 
borne in mind that, while a complaint should be broad enough to cover 
the injury believed to be suffered and to enable the Commission to deal 
with it, if the complaint is very broad it will involve an enormous amount 
of evidence to prove it; is sure to bring about a vigorous defense; and, 
particularly if it involves an allegation of undue prejudice under Sec- 
tion 3, is likely to bring in a good many other shippers as interveners. 
Within reasonable limits, the relationships of rates are much more im- 
portant to producers, manufacturers, etc., than the precise level of rates. 

One thing which should be avoided is experimentation with novel 
and untried methods which sometimes tempt even experienced lawyers. 
If there is a well established course of procedure, it generally is well to 
follow the usual path. As an example, take North Dakota v. Chicago & 
N. W. Ry. Co., 257 U. 8S. 485. The Commission had entered an order 
authorizing increases in the intrastate rates in North Dakota on the 
ground that they constituted an unjust discrimination against inter- 
state commerce under Section 13 of the Act. North Dakota brought an 
original suit in the Supreme Court to restrain the railroads from apply- 
ing the order of the Commission. The Supreme Court held that the State 


1 The case just cited is a very important one. It was summarized as follows in 
the Lawyers Edition, pages 220-221: 


“The Interstate Commerce Commission, in a proceeding to determine the 
lawfulness of proposed rates for the transportation of coal from producing areas 
in Illinois, Indiana and western Kentucky, to points in northern Illinois and a 
Wisconsin point, found that they would operate to discriminate among such 
areas, and prescribed what it deemed to be proper rates. A decree of a district 
Court, dismissing on the merits complaints seeking to set aside the rate order, 
was appealed to the Supreme Court of the United States, which, in an opinion 
by DO GLAS, J., held: 


“That judicial review of an Interstate Commerce Commission rate order is 
limited to seeing that no statutory requirement has been overlooked; 

“That the Commission was not limited to a consideration of the proposed 
rates, but might also determine the legality of existing rates; 

“That on finding the existence of a discrimination it was not limited to re- 
quiring the carriers to remove the discrimination by readjusting their rates, but 
could itself prescribe rates; 

“That where coal producing areas are grouped for rate purposes, any 
discrimination between areas can be justified only by a difference in transporta- 
tion conditions, and that relative distances, while a factor, are not necessarily 
controlling, the fundamental consideration being equalization of competitive 
opportunities, among consumers as well as producers; 

“That where a forbidden discrimination or preference in rates is found, the 


Commission may remove it even though the rates are within the zone of reason- 
ableness.” 
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could sue in the District Court, where the United States had consented 
to be sued, that a decree should not be entered except in such form as to 
bind the Commission and the United States, and therefore the original 
pill must be dismissed. Another illustration is Lambert Co. v. Balt. & 
Ohio R. R. Co., 258 U. 8. 377. In that case, a shipper sued to enjoin a 
railroad company from observing certain rules for car distribution. The 
suit was brought in a state court, but was removed to the Federal District 
Court. The Supreme Court held that it was essentially a suit to set aside 
an order of the Commission, prescribing the car service rules. The 
United States was an essential party but had not been made a defendant, 
and had not consented to be sued in state courts. The District Court 
could not acquire jurisdiction by removal of the suit; and there is a 
special procedure for seeking to enjoin orders of the Commission. Other 
eases could be cited, but these sufficiently indicate the futility and waste 
of time involved in seeking short cuts or unusual methods of handling 
cases. 

When any question arises as to procedure, the first step is to consult 
the general rules of July 31, 1942. If the rule believed applicable is not 
entirely clear, the next step would be a consultation of authorities, the 
interpretation of the rule, its history, and other similar matters, with 
reference to cases in which the rule has been considered. Among the 
many authorities and reference books which may be consulted, are the 
Manual of Practice and Procedure before the Interstate Commerce Com- 
mission, published by the Association of Interstate Commerce Commis- 
sion Practitioners in 1945; and ‘‘Interstate Commerce Acts, Annotated,’’ 
published in 13 volumes by the Commission. Volume 13 refers to the 
General Rules of Practice on page 11235, and refers to the preceding 
volume in which the rules are discussed, that is, Volume 11, pages 9785- 
9813. These volumes of annotations give reference to Commission 
decisions relating to the various rules. 

A concise but very helpful discussion of ‘‘I. C. C. Practice and Pro- 
cedure’’ is the article by Elmer A. Smith in 5 George Washington Law 
Review, pages 404-461, that being the March, 1937, ‘‘Interstate Com- 
merce Commission Semi-centennial Commemorative Issue.”’ 

Another very helpful book on the subject is ‘‘I. C. C. Law and 
Procedure’’ by Clarence A. Miller. Professor I. L. Sharfman’s five- 
volume work on ‘‘The Interstate Commerce Commission”’ also, of course, 
contains a great deal about practice and procedure. 

Sometimes the occasion for action by the practitioner’s client is the 
filing of a complaint by some competitor. Whether his rate relationship 
would be better protected by filing his own complaint or intervening in 
the complaint already filed depends upon many considerations. If the 
client seeks affirmative relief or to broaden the issues to any appreciable 
extent, probably it would be more satisfactory to file a separate complaint 
and then ask that it be assigned for hearing at the same time and place 
as the related complaint. 

Considering only rate cases, the three general methods of making a 
record before the Commission are the customary oral hearing before an 
Examiner or Commissioner, the shortened procedure, and the modified 
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procedure. The shortened procedure, which does not contemplate any 
oral hearing or opportunity for cross-examination, can be used only if 
all parties consent. It saves the parties and the Commission a good 
deal of time and trouble and seems quite satisfactory for simple cases. 
If the case is a large one, involving an important rate adjustment, with 
the practical certainty that there will be many appearances, there is no 
satisfactory substitute for the usual oral hearing. The modified proced- 
ure is a combination of the shortened procedure and a subsequent oral 
hearing, limited to certain specified issues. My experience with it has 
been so limited that I am not qualified to express any informed opinion 
as to its practicability, but it would seem to me that in most cases either 
an oral hearing or the shortened procedure would be more satisfactory. 

If the case is heard, the complainant must produce a competent 
witness or witnesses to sustain the allegations of the complaint. Ordi- 
narily it is desirable to present rate comparisons and statistical data in 
the form of exhibits. Rate comparisons should be accurate, fair, and 
bear some relation to the issues involved. It will do a complainant little 
good to show that his rates are higher than the rates on thel same com- 
modity in a territory far removed from that covered by the complaint 
and made under conditions with which he is not familiar. Again, com- 
parisons of the rates under attack with lower rates on some dissimilar 
commodity are not very persuasive. Many rates, particularly on com- 
modities such as coal, are made on a ‘‘group’’ basis. Any attempt to 
make comparisons with rates to or from ‘‘groups’’ by selecting a point 
near the border of the group for the comparison, that is, where the 
distance is not representative of the average to or from the groups, 
usually is disastrous. 

Something should be said about cross-examination. A litigant 
should depend upon his own witnesses to establish his side of the case. 
There is, however, a great temptation to ask numerous questions of wit- 
nesses for opposing parties. Unfortunately, most of us do not possess 
the skill of Perry Mason and other literary heroes of the courtroom, and 
I think most of us can recall instances where we wished we had not asked 
certain questions. These Commission cases are utterly unlike most of 
the cases that are tried in court. In a personal injury case, for example, 
the facts must be developed largely from a limited number of witnesses 
who have some personal knowledge of the incident. This means that, 
however unsatisfactory the witness may be, the lawyer may be forced to 
ask a good many questions. 

In cases before the Commission, on the contrary (except in repara- 
tion cases where the witness should have personal knowledge that freight 
charges were paid and borne by the complainant), most of the essential 
facts can be proved by any one of a large number of persons who are 
qualified to testify on the general subject, and simply need to make 
preparation for the particular case. Moreover, in proceedings before 
the Commission, there are relatively few strictly neutral witnesses. I 
do not mean to imply that partisan witnesses will not be entirely truth- 
ful and accurate in their answers, but simply that there is a wide range 
of facts from which to select, and, if possible, they will protect the side 
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for which they are testifying and will injure the side represented by the 
eross-examiner. For example, in a large case, it is not at all unusual for 
some of the witnesses to have available considerable data, sometimes in 
the form of exhibits, which can be introduced if the opposing parties ask 
questions that make it desirable to do so. Even if the hostile witness has 
made mistakes in his testimony, cross-examination frequently just con- 
fuses the record or affords the witness an opportunity to explain what 
he has done, and if necessary, make a correction. Sometimes, of course, 
eross-examination is quite helpful; admissions are made which can be 
used in the brief and on argument, and some benefit is derived. More- 
over at times, as for example if a complicated cost study or other statis- 
tical exhibit is introduced, it may be necessary to ask a number of ques- 
tions simply to understand the exhibit. In general, however, cross- 
examination holds the possibility of injury to the cross-examiner’s side, 
and should be indulged in with caution. In practice, a good deal of 
eross-examination does not either help or hurt either side, may degener- 
ate into an argument, and is largely a waste of time for everybody at the 
hearing. This is likely to occur at a large hearing, where numerous par- 
ties are represented, and there is a good deal of duplication and repeti- 
tion of questions by various practitioners. 

When the hearing has been completed, no more evidence -is intro- 
duced unless there has been an agreement that certain data are to be 
furnished within a designated time. Unless the case is a simple one, 
readily understood from the record, or the presiding Commissioner or 
Examiner has indicated that no brief is necessary, it is customary to 
file briefs. Rules 91 to 94 of the Commission’s Rules of Practice cover- 
ing the filing of briefs. The object of the brief is to set forth the issues, 
the evidence and the precedents in a clear and convincing manner. 
While it should be sufficiently complete to cover every important point, 
it should be concise and well arranged. Rather peculiarly, it takes 
considerably longer to write a short brief than a long one. The facts 
should be stated accurately and should be supported by reference to the 
portions of record relied upon. 

If there is a proposed report, and exceptions are filed, a determined 
effort should be made to except only to the really important matters. 
If it is concluded that exception also must be taken to a number of less 
important matters, they should be subordinated in some way, as by 
indicating that they are of minor importance. Numerous exceptions 
defeat their purpose by confusing the reader, and the vital ones are like- 
ly to be obscured or smothered by the unimportant ones. 

In a case of any importance, oral argument before the Commission 
or a Division thereof generally is desirable. While the Commission is 
liberal in granting such argument, the time available is so limited that 
only rarely does a practitioner secure an allotment of time equal to his 
desires. This means that he must plan to cover the ‘‘high points”’ in his 
ease, simply referring to his brief for a more complete statement and 
argument. It also means that the practitioner should be thoroughly 
familiar with the record, not only to make a short and accurate state- 
ment, but to answer questions from the bench. 
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2. The Administrative Procedure Act 


The Administrative Procedure Act (5 U. S. C. A., Sections 1001. 
1011) was approved June 11, 1946, In May, 1933, the Executive Com- 
mittee of the American Bar Association created its Special Committee 
on Administrative Law. The initial work of the Special Committee took 
place at a time when new laws were being enacted, and there was a good 
deal of criticism of the methods of some of the newer Government 
agencies, including the difficulty in finding out just what rules and regu- 
lations had been made, either generally or in specific cases.2_ The enact- 
ment of the Federal Register Act of July 26, 1935, remedied some of 
the more obvious difficulties. Numerous bills were introduced to regulate 
and standardize administrative procedure. Generally, certain agencies, 
including the Commission, were excepted from such bills. These efforts 
culminated in the passage by Congress of the so-called Walter-Logan Bill 
in 1940; but, upon recommendation of the Attorney General, the Presi- 
dent vetoed the bill. 

In the meantime, there had been a very extensive investigation by 
the so-called Attorney General’s Committee on Administrative Proced- 
ure, appointed February 24, 1939. The Committee made its report on 
January 22, 1941, which contains a very complete historical study of 
administrative agencies. 

The wealth of literature regarding the history of the Administra- 
tive Procedure Act is likely to be confusing. For practical purposes, any 
inquiry into the legislative history of that Act may well be confined to 
two documents, ‘‘ Administrative Procedure Act—Legislative History”’ 
(Senate Document 248, 79th Congress, 2d Session, July 26, 1946), and 
the ‘‘ Attorney General’s Manual on the Administrative Procedure Act,” 
published in 1947. 

There are some limitations upon the use of the legislative history of 
a law in interpreting it, but this particular Act has such a long history 
and many of its provisions are so obscure that it seems likely the courts 
will rely more than usual upon its history in determining the Con- 
gressional intent. 

Our primary interest is in its effect upon practice and procedure 
before the Commission. On page 9 of his Manual the Attorney General 
says: 

“‘The Administrative Procedure Act may be said to have four 
basic purposes : 
**1. To require agencies to keep the public currently informed 

of their organization, procedures and rules (sec. 3). 

**2. To provide for public participation in the rule making 

process (sec. 4). 

**3. To prescribe uniform standards for the conduct of formal 

rule making (sec. 4(b) ) and adjudicatory proceedings (sec. 5), i.e., 

proceedings which are required by statute to be made on the record 

after opportunity for an agency hearing (secs. 7 and 8). 


**4. To restate the law of judicial review (sec. 10).’’ 


2See Panama Refining Company v. Ryan, 293 U. S. 388. 
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The Commission is subject to the provisions of the Act regarding 
publication of its various rules and orders in the Federal Register. Also, 
the Commission is subject to the various provisions in the Act regarding 
the appointment of hearing Examiners. Not all Examiners are subject 
to the Administrative Procedure Act, so far as their appointment is 
concerned, the general test being whether or not they are to be used in 
hearing cases for which a hearing is required by statute. It is not neces- 
sary to have the specially designated hearing Examiners conduct a 
hearing given at the option of the Commission, rather than as a statu- 
tory requirement.® 

The Administrative Procedure Act itself consists of twelve sections. 
The sections of particular interest to us are Section 2 containing defini- 
tions; Section 4 relating to rule making; Section 5 covering adjudica- 
tion; Section 7 relating to hearings; Section 8 covering decisions; and, 
in certain instances, Section 10, which covers judicial review. The major 
purpose of the Act is to establish minimum standards of procedure. That 
is, it was not intended to supersede or interfere with statutes which grant 
the parties at least as much protection, as they would secure under the 
new Act. Nothing in that Act, for example, indicates that the pleadings 
customarily used in practice before the Commission should be changed. 

So, also, there seems to be nothing in the Administrative Procedure 
Act specifically requiring any change in the Commission’s Rules of 
Practice, developed over a period of more than 60 years. Practice and 
procedure before the Commission is in part based upon statutory provi- 
sions and in part upon the Commission’s rules of practice, prescribed 
under authority specifically given to it in Section 17 of the Interstate 
Commerce Act; and has been changed, from time to time, to meet new 
situations and requirements as they arise. 

The Commission, as indicated earlier has its general Rules of Prac- 
tice, and also has special rules to fit particular subjects which may re- 
quire some special procedure, such as railroad abandonments, applica- 
tions for certificates of convenience and necessity to construct a railroad, 
applications under Section 5 to acquire control of a railroad or motor 
carrier, and similar provisions. 

Section 7(b) relating to hearings specifies nine matters concerning 
which officers presiding at hearings shall have authority ‘‘subject to the 
published rules of the agency and within its powers.’’ As a matter of 
convenience, I have tabulated below the nine matters, and have set op- 
posite to each one the corresponding provisions in the Commission’s 
General Rules of Practice : 


3 See article by R. Granville Curry, “I. C. C. Examiners and the Administrative 
Procedure Act,” 14 I. C. C. Pr. J. 610 (April, 1947). Mr. Curry’s conclusions are 
fortified by a decision of the Court of Appeals for the District of Columbia, Janu- 
ary 3, 1949, in Versoff v. Donaldson, that certain provisions of Section 8(b) of the 
Administrative Procedure Act are applicable only to mandatory hearings, and not 
to hearings which are not required by statute. 
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Sec. 7(b) 
(1) 


(2) 
(3) 


(4) 
(5) 
(6) 


Subject 


administer oaths. 
issue subpenas 


rule upon offers of proof 

and receive relevant evi- 
dence 

take or cause depositions 

to be taken 

regulate the course of the 
hearing 

hold conferences for settl- 


——$_ 


I. C. C. Rules 


74 (and see Sec. 20(10) of 
Int. Com. Act) 


56 (and see Sec. 12 of Int. 
Com. Act) 


70, 75-87 


57-67 (and see Sec. 12 of 
Int. Com. Act) 
68-70, 74-77, 80, 82-84, 86- 
88, 92 

68-69 


ing or simplifying the 
issues 
dispose of procedural re- 
quests or similar matters 
make decisions or recom- 
mend decisions 
(9) take other action author- 70 
ized by agency rule consist- 
ent with Act. 


68-70, 72-77, 82-84, 86-88 


92, 95-98 


Another subject of great interest to the practitioners is the matter 
of evidence, dealt with in Section 7(¢) of the Administrative Procedure 
Act. The effect will be chiefly to confirm what is being done in cases 
before the Commission, rather than to initiate a new type of evidence or 
a new method of introducing evidence. 

The Commission’s general rule on evidence is Rule 75. Other im- 
portant rules are Rules 61 and 67 relating to depositions; Rule 68(b) 
as to privileged facts disclosed at a pre-conference hearing; Rule 69 as 
to stipulations; and Rules 75 to 87 on various other matters of evidence. 
There also are certain rules of evidence included in the Interstate Com- 
merce Act and related acts. For example, Section 14(3) provides that 
authorized publications of reports and decisions of the Commission shall 
be competent evidence thereof in all courts without further proof or 
authentication; Section 17(3) provides that the Commission’s official 
seal shall be judicially noticed; and Section 16(13) deals with the use 
of copies of tariffs, carrier contracts, and annual or other required re- 
ports of carriers which are preserved as public records. 

The Commission’s rules conform to the general direction in Section 
17(3) of the Interstate Commerce Act, that is: 


‘‘The Commission shall conduct its proceedings under any 
provision of law in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice.’’ 


—__— 


0 
trativ 
more | 
of pol 
in the 
not be 
menta 
T 
Senat 


-— — = OS et ht oe! OO OO 





MARCH, 1949 545 





—_—_ 


One of the most striking things about Section 7(¢) of the Adminis- 
trative Procedure Act is that, unless and until the courts develop some 
more restrictive rule, the exclusion of evidence is to be upon the grounds 
of policy, rather than as a result of applying the standards customary 
in the courts. The courts frequently have held that the Commission is 
not bound by the mechanical rules of evidence, but must protect funda- 
mental rights and observe the ordinary rules of fair play.‘ 

The Senate Committee report explained the new law as follows, 
Senate Document 248, page 208: 


‘‘The second and primary sentence of the subsection is framed 
on the theory that an administrative hearing is to be compared with 
an equity proceeding in the courts. The mere admission of evidence 
is not to be taken as prejudicial error (there being no lay jury to be 
protected from improper influence) although irrelevant and unduly 
repetitious evidence is to be excluded as a matter of efficiency and 
good practice; and no finding or conclusion may be entered except 
upon evidence which is plainly of the requisite materiality and 
competence; that is, ‘relevant, reliable, and probative evidence.’ 
Thus while the exclusionary ‘rules of evidence’ do not apply except 
as the agency may as a matter of good practice simplify the hear- 
ing and record by excluding obviously improper or unnecessary evi- 
dence, the standards and principles of probity and reliability of 
evidence must be the same as those prevailing in courts of law or 
equity in non-administrative cases.’’ 


A second provision in the Administrative Procedure Act with re- 
gard to evidence is that no sanctions shall be imposed or rule or order 
issued ‘‘except upon consideration of the whole record’’ or the portions 
thereof relied upon by any party, and as ‘‘supported by and in accord- 
ance with the reliable, probative, and substantial evidence.’’ 

A third provision is that, in rule-making or determining claims 
for money, etc., any agency may, ‘‘where the interest of any party will 
not be prejudiced thereby,’’ adopt procedures for the submission of all 
or part of the evidence in written form. 

It seems reasonably clear that, when all these provisions are read 
together, the new Act is intended not to interfere with or hamper a 
reasonably convenient and expeditious hearing before an administrative 
tribunal, but to authorize such procedure, while protecting the essential 
rights of parties. 

There is no absolutely clear line of demarcation between the ‘‘rule- 
making’’ provisions of the Administrative Procedure Act, covered by 
Section 4, and ‘‘adjudication,’’ covered by Section 5. In general, the 
former deals with matters for the future, sometimes referred to as the 
legislative, or quasi-legislative function, while the process of ‘‘adjudica- 
tion’’ deals with the judicial or ‘‘quasi-judicial’’ function of determin- 


4 Int. Com. Com. v. Louisville & Nashville R. R. Co., 227 U. S. 88, 93; Spiller 
v. Atchison, T. & S. F. Ry. Co., 253 U. S. 117, 126-131; United States v. Abilene & 
S. R. R. Co., 265 U. S. 274; Western Paper Makers’ Chemical Co. v. United States, 
271 U. S. 268; West Obio Gas Co. v. Public Utilities Comm. of Obio, 294 U. S. 63. 
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ing present or past rights. (See page 197 of Senate Document 248) 
The two functions are discussed and distinguished in a number of cases, 
for example, Baer Bros. v. Denver & R. G. R. R., 233 U. S. 479. In prac. 
tice apparently most of the Commission’s functions would come under 
rule-making, except for awards of reparation, which would come under 
adjudication. 

Apparently the bill was not aimed at the Commission, but Congress, 
and the committees which handled the bill, could not see their way clear 
to make exceptions in the case of one agency and not of some other, so 
made no exceptions as to agencies, although some of the functions, of a 
confidential or military nature, were excepted from the scope of the bill, 
The Commission was specifically mentioned on a number of occasions 
during the hearings and debates on the bill. For example, Senator Me- 
Carran said (page 302 of Senate Document 248) that the legitimate 
needs of the Commission had been considered. On page 307 he had the 
following colloquy with Senator Reed: 


‘*Mr. Reed. I confess a lack of understanding of the bill. I have 
had considerable experience with some of the Government agencies, 
particularly the Interstate Commerce Commission. Over the years 
the Congress has laid down rules of procedure instructing the Inter- 
state Commerce Commission as to how to act in certain cases in the 
matter of rate making, valuations, and orders. All that is prescribed 
by statute. Is there anything in this bill that would interfere with 
that procedure ? 


**Mr. McCarran. There is nothing in this bill which would interfere 
with such procedure. 


‘Mr. Reed. I was a little uncertain, due, of course, to my lack of 
understanding of the bill and my lack of opportunity to give it the 
study which it requires. 


‘*Mr. McCarran. I wish to make it very clear to the Senator, be- 
cause I appreciate the fact that he has had long experience in prac- 
tice before the Interstate Commerce Commission, that there is noth- 
ing in this bill which would take away from the Interstate Com- 
merce Commission anything in the way of functions. 


**Mr. Reed. And it would not change its method and rule of doing 
business when the method and rule is founded on statutory author- 
ity? 

‘‘Mr. McCarran. That is correct.’’ 


The Commission was rather critical of the bill. In a letter dated 
June 22, 1945, from the Commission’s Legislative Committee to Hatton 
W. Sumners, Chairman of the House Committee, it said of the then 
current bill, ‘‘A recital of the obscurities, ambiguities, and impractical 
requirements of this bill would make too long a letter.’’5 


5 Senate Document 248, pages 89-90. 
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It seems fair to say that there has been little enthusiasm for the 
Administrative Procedure Act either on the part of the Commission it- 
self, or of the practitioners. There is an interesting and informative 
discussion of the subject in 14 I. C. C. Pr. J. 26, covering the annual 
meeting of the Association of Interstate Commerce Commission Practi- 
tioners in October, 1946. The most significant temarks were those made 
by Commissioner Aitchison, who had made a partial statement before 
the House Judiciary Committee. Among other things, Commissioner 
Aitchison said : 


**T confess a degree of disappointment in two respects.’’ 


The first was the failure to except the Commission. The second was that 
he believed uniformity of procedure could have been achieved better in 
other ways. He added: 


** At the same time, I feel that we are entitled to a great deal of 
self-congratulation upon the fact that the bill which has been 
emerged, is relatively as harmless as it is. * * * And what has 
emerged, I think must be considered as in a sense a gesture—it had 
to be. It was something which was considered necessary, and yet 
the objectives of those who have been behind this. recent legislation 
have changed from year to year and were not the same as inspired 
the original proposals long ago. 


‘‘And the questions of interpretations which arise are almost 
innumerable. I think that arises very largely out of the clumsy, 
obscure, bunglesome manner in which it was put together, and in 
using those rather severe terms of criticism, I am quite aware of the 
difficulty of the task of attempting to make a single short act ap- 
plicable to the hundreds of administrative agencies in the country, 
and make it work. It was an impossible task the draftsmen under- 
took. 


*e* #*# 8 8# & & & 


**T think we will make a mistake if we assume that this tears 
everything up by the roots. I believe progress is to be made in 
giving force to the intent of Congress if we proceed a little slowly 
about making changes which are not obviously required. The neces- 
sity for them will develop. We will make mistakes. We will be 
corrected by the courts, and it may be found that we have acted 
wrongly in not making some changes. 

‘*T happen to know from conversation with a number of federal 
judges that they look upon the new Act with a good deal of ap- 
prehension because of its obscurities and because they can see that 
it will require a tremendous amount of interpretation. Eventually, 
to secure uniformity, this interpretation will have to be by the 
Supreme Court. 
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‘*Personally, I think that we should take the rules as they 
stand as our base, and continue to enforce them until it is shown 
that it is imperatively necessary to deviate from them. * * * The 
requisite changes must be developed, as many of the features of the 
Commission’s procedure have been developed, case by case. I know 
that it is a method which a certain school of juridical science is in- 
clined to scoff at, but after all, we are still going, and we are nearly 
sixty years old, and that has been our method, and some other 
agencies which applied other methods are not here now.’’ 


President Horace Walker then said: 


‘‘Thank you very much, Mr. Commissioner. I assure you I 
speak for the members when I say you struck a vety sympathetic 
chord with us. We are going to do all we can in the future, as we 
have in the past, to uphold the Commission’s views on this subject.”’ 


So far as I am aware there has been no significant or important 
change in the Commission’s practice and procedure, other than the 
designation of hearing Examiners, which does not really affect the prac- 
titioners; and I doubt if there will be any changes unless and until the 
courts construe the Administrative Procedure Act in such manner as 
to make them necessary. 

By an order dated May 12, 1947,° and still in effect, the Commission 
found that it was necessary, in order properly to handle its work, to re- 
serve to the Commission for initial decision under Sections 7 and 8 of 
the Administrative Procedure Act all proceedings in which ‘‘a hearing 
is required to be conducted in conformity with Section 7, and a decision 
to be made as provided in Section 8’’ except (a) proceedings required 
by Section 205 of the Interstate Commerce Act to be submitted to joint 
boards and (b) specific cases or classes of cases which the Commission 
by order may exempt from this general rule. The order further 
provided : 


**For the purpose of such initial decision, the record in a pro- 
ceeding so reserved shall be considered as certified to the Commis- 
sion for initial decision when received by the Secretary of the 
Commission for filing in the docket. Such certification shall not be 
construed as relieving the officer from the necessity of submitting 
such recommended, tentative, or other type of report (consistent 
with the requirements of the Administrative Procedure Act) as the 
Commission shall previously have directed him to prepare in the 
proceeding. In individual proceedings involving rule-making as de- 
fined in section 2(c) of the Administrative Procedure Act, and in 
determining applications for initial licenses, the Commission or the 
division, individual Commissioner, or board, or examiner, to which 
or whom a particular proceeding may have been assigned under sec- 
tion 17 of the Interstate Commerce Act (49 U. S. C. 17), will, as 
warranted by the second sentence of section 2(a) of the Administra- 
tive Procedure Act (60 Stat. 237), determine (c) whether there shall 


6 Federal Register, Vol. 12, No. 98, pages 3228-3229, May 17, 1947. 
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be a tentative decision by the Commission, or by a division, indi- 
vidual Commissioner, or board, or examiner, to whom the proceeding 
may be referred or assigned, or (d) whether there shall be a recom- 
mended decision by designated responsible officers of the Commis- 
sion; and (e) in any case the Commission, or the division, Commis- 
sioner, or board, may find upon the record that due and timely 
execution of the functions of the Commission imperatively and un- 
avoidably requires that a tentative or recommended decision be 
omitted in that case.’’ 


On page 39 of Senate Document 248, the Senate Committee gave an 
explanation of the scope of court review as outlined in Section 10(e) of 
the Administrative Procedure Act: 


**A restatement of the scope of review, as set forth in subsec- 
tion (e), is obviously necessary lest the proposed statute be taken 
as limiting or unduly expanding judicial review. ‘The objections to 
judicial review have been generally not to its availability but to its 
scope.’ (Final Report, Attorney General’s Committee, p. 80). It is 
not possible to specify all instances in which judicial review may 
operate. Sub-section (e), therefore, seeks merely to restate the sev- 
eral categories of questions of law subject to judicial review. Each 
category has been recognized (see Final Report, Attorney General’s 
Committee, pp. 87 et seq.) The several categories, constantly re- 
peated by courts in the course of judicial decisions or opinions, were 
first established by the Supreme Court as the minimum requisite 
under the Constitution (Interstate Commerce Commission v. Illinois 
Cent. R. Co., 215 U. S. 452, 470 (1910) ; Interstate Commerce Com- 
mission v. Union Pac. R. Co., 222 U. 8S. 541, 547 (1912) ) and have 
also been carried into State practice, in part at least, as the result 
of the identical due process clauses of the Fourteenth Amendment, 
applicable to the Federal Government (New York & Queens Gas Co. 
v. McCall, 245 U. S. 345, 348 (1917) ). The fifth category neces- 
sarily limits the substantial evidence rule to cases in which Con- 
gress has required an administrative hearing in which the adminis- 
trative record may be made. The sixth category expresses the cor- 
relative situation in which Congress has not provided by statute 
for an administrative hearing and consequently any relevant facts 
must be presented de novo to original courts of review (see Kessler 
v. Strecker, 307 U. S. 22, 35 (1939) ).’’ 


Thus, the review contemplated is the one to which we have become 
accustomed. 

Mr. Carl McFarland, Chairman of the American Bar Association’s 
Special Committee on Administrative Law, explained the bill, pages 
83-86 of Senate Document 248: 


‘*But any provision for review will be disappointing to many 
people. We think there must be a section on judicial review within 
the statute ; we think it will be very helpful ; we think it will simpli- 
fy the subject to the extent of indicating to the lawyer or business- 





I. C. C. PRACTITIONERS’ JOURNAL 





man or farmer or laborer who may be involved that his rights of 
review are of such and such a kind; but we do not believe that the 
principle of review or the extent of review can or should be greatly 
altered. We think that the basic exception of administrative discre- 
tion should be preserved, must be preserved. We believe that about 
all the statute should or could do would be to state the form of ae. 
tion, the type of Acts that are reviewable in accordance with the 
present law, the authority of the courts to grant temporary relief 
so that review may be useful, but that the scope of review should be 
as it now is.”’ 


He added (page 85) : 


‘‘The standard rule, of course, with respect to the review of 
administrative agencies is the review by the district court or the 
circuit court of appeals of whether or not there was substantial 
evidence to support what has been done.”’ 


He also said (page 86) : 


‘‘That is right. That does not mean, as we sometimes hear it 
said, that they look only to certain pages of the record. You might 
have in the record something which would sustain the judgment; 
on the other hand, there might be incontrovertible evidence in the 
remainder of the record which utterly destroys it. The review must 
be of the whole record in the sense that any part of the record can 
be called upon. 


**Mr. Walter. What do you think of the scope of review in H. R. 
1206, at page 53 of the bill? 


‘*Mr. McFarland. I should say that reflected the present judicial 
rule.”’ 


The views just indicated also are entertained by the Department 
of Justice. In Senate Document 248, page 415, Mr. Sam Hobbs, in his 
extension of remarks before the House, reproduced a letter from the De- 
partment of Justice in which it was said: 


‘Section 10 as to judicial review does not, in my view, make 
any real changes in existing law. This section in general declares 
the existing law concerning judicial review. It is an attempt to re- 
state in exact statutory language the doctrine of judicial review as 
expounded in various statutes and as interpreted by the Supreme 
Court. I know that some agencies are quite concerned about the 
phraseology used in section 10 for fear that it will change the exist- 
ing doctrine of judicial review which has been settled for the par- 
ticular agency concerned. I feel sure that should this section be 
given the interpretation which is intended, namely, that it is merely 
a restatement of existing law, there should be no difficulty for any 
agency. We may in a sense look at section 10 as an attempt by Con- 
gress to place into statutory language existing methods of review.” 
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What is said there is substantially the same as was said in a letter 
from the Attorney General to Senator McCarran on October 19, 1945, 
page 229 of Senate Document 248. 

The Attorney General’s Manual on the Administrative Procedure 
Act takes the same position. On page 93 of the Manual it is said: 


‘‘The provisions of Section 10 constitute a general restatement 
of the principles of judicial review embodied in many statutes and 
judicial decisions.’’ 


To the same effect see pages 101, 107, and 108 of the Manual. 

The decisions of the Supreme Court are to the general effect that the 
courts will confine their review of the Commission’s orders to questions 
of law and matters involving arbitrary action, and will neither weigh 
the evidence introduced before the Commission nor substitute their 
judgment for that of the Commission. However, they always have said 
there must be ‘‘substantial’’ evidence, as distinguished from a mere 
“‘seintilla’’ of evidence. It is on this rather narrow point of how far 
the courts will go in examining the evidence before the Commission 
that we are likely to have the most litigation. 

There gradually has been developed a doctrine of ‘‘administrative 
finality,’’ not only for the Commission but for other tribunals, including 
the Tax Court. Some of the courts apparently think it has been ex- 
tended too far. Even such an ardent champion of regulation as the late 
Commissioner Joseph B. Eastman recognized that the doctrine of ‘‘ad- 
ministrative finality’’ can be abused and carried too far. In an address 
on February 17, 1944, he summarized in 12 points the major conclusions 
he had reached in 25 years on the Commission. His second point was: 


‘*(2) The courts were at one time much too prone to substitute 
their own judgment on the facts for the judgment of administrative 
tribunals. They are now in danger of going too far in the other 
direction. The principle that it is an error of law to render a deci- 
sion not supported by substantial evidence is a salutary principle. 
The courts should enforce it.’’ 


The history of the Administrative Procedure Act indicates that 
Congress intended to have a real court review of the record, not to weigh 
the evidence and substitute the judgment of the court for that of the 
administrative body, but to see that, on the whole record, there was sub- 
stantial evidence to support the conclusions. On this point, it is said, 
in the Attorney General’s Manual, page 110: 


‘Finally, section 10(e) provides that ‘In making the foregoing 
determinations the court shall review the whole record or such por- 
tions thereof as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error.’ This appears to restate 
existing law. Specifically, the phrase ‘whole record’ was not in- 
tended to require reviewing courts to weigh the evidence and make 
independent findings of fact; rather, it means that in determining 
whether agency action is supported by substantial evidence, the re- 
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viewing court should consider all of the evidence and not merely 
the evidence favoring one side. Senate Hearings (1941) p. 1359.” 


The decisions of the courts have not yet crystallized into such form 
that we can tell with assurance just what the law is, or ultimately will 
be. For example, in Lincoln Electric Co. v. Commissioner of Internal 
Rev., 162 F. 2d 379, the Cireuit Court of Appeals, Sixth Circuit, had 
before it the question of whether or not the Administrative Procedure 
Act provided for a review of Tax Court decisions. On page 382 the 
Court said: 


‘*While our conclusion is that review of Tax Court decisions 
is governed by the Administrative Procedure Act, it does not be- 
come necessary, in view of our reliance upon the Bingham case, to 
particularize in what respect our power to review has been enlarged, 
except to say that it doubtless has been broadened and that it will 
be time enough to consider the precise application of the Act when 
clear-cut questions of fact or mixed questions of fact or mixed ques- 
tions of fact and law are brought to us for review.’’ 


The same Court, in Dawson v. Commissioner of Internal Revenue, 
163 F. 2d 664, 667, adhered to its decision in the Lincoln Electric Com- 
pany case. 

The Circuit Court of Appeals for the Third Circuit, in Canister Co. 
v. Commissioner of Internal Revenue, 164 F. 2d 579, on page 581, re- 
ferred to the Lincoln Electric Company case and said that it was not 
necessary ‘‘to come to grips with the question’’ suggested in that case. 

In Anderson v. Commissioner of Internal Revenue, 164 F. 2d 870, 
the Circuit Court of Appeals, Seventh Circuit, considered the matter, 
and, on page 874, said: 


**Petitioners rely upon Lincoln Electric Co. v. Commissioner, 
6 Cir., 162 F. 2d 379, 382. The court there said that the power to 
review Tax Court decisions ‘doubtless has been broadened’ by the 
Administrative Procedure Act, observing, however, that that state- 
ment was unnecessary to its decision. It was also irreconcilable with 
the same court’s opinion, by a different judge, in Commissioner v. 
Wiesler, 6 Cir., 161 F. 2d 997. We are unable to agree with the con- 
clusion reached in the Lincoln Electric case. We think petitioners’ 
contention in this respect is without merit. We find no error in the 
Tax Court’s ruling.’’ 


Another interesting case is Olin Industries v. National Labor Re- 
lations Board, 72 F. Supp. 225, dealing with possible review of a decision 
of the National Labor Relations Board. The case apparently turned 
upon lack of proper service, but the District Court, District of Massa- 
chusetts, said, page 228: 


‘*Both the terms of this section, and its legislative history, make 
it clear that section 10 is merely declaratory of the existing law of 
judicial review and that it neither confers jurisdiction on this court 
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above and beyond that which it already has, nor grants to aggrieved 
parties any rights they did not have under the National Labor Re- 
lations Act.’’ 


However, in Snyder v. Buck, 75 F. Supp. 902, the District Court 
for the District of Columbia considered whether the courts could review 
a claim for payment of a widow’s allowance by the Navy Department 
and said, page 908: 


‘‘The foregoing analysis irresistibly leads to the conclusion that 
every final agency action which is not in the realm of discretion, or 
in respect to which no statute precludes judicial review, and which 
adversely affects the legal rights of any person, is subject to judicial 
review under the Administrative Procedure Act.’’ 


Even more interesting is the comment of the Court in footnote 6, at 
the bottom of page 908: 


‘‘The Court is not unmindful of the fact that some statements 
have been made to the effect that Section 10 is merely declaratory of 
existing law of judicial review, and does not confer jurisdiction on 
the courts beyond that which they already had, e.g., Olin Industries 
v. National Labor Relations Board, D. C. Mass., 72 F. Supp. 225. 
While this Court has examined many of these statements it is unable 
to agree with them. On the other hand, McGranery, J., in United 
States v. Carusi, D.C.E.D. Pa., 72 F. Supp. 193, 196, said: ‘The 
Administrative Procedure Act may conceivably provide judicial 
review of the operation of these agencies where none existed before 
although the Court expresses no opinion on that.’ ”’ 


In United States v. Miller, 79 F. Supp. 643, the District Court for 
the Southern District of New York referred to the Carusi case, cited in 
the footnote just quoted, and pointed out that in United States v. Carusi, 
166 F. 2d 457, the Cireuit Court of Appeals for the Third Circuit re- 
versed the District Court. The District Court, in United States v. Miller, 
followed the decision of the Circuit Court of Appeals in United States 
v. Carusi,’ and held that the Administrative Procedure Act is applicable 
to the deportation proceedings there involved. 

In Unger v. United States, 79 F. Supp. 281, District Court, Eastern 
District of Illinois, Unger sought a declaratory judgment that he was 
entitled to insurance under the National Service Life Insurance Act. 
The United States moved to dismiss the complaint, but the Court denied 
the motion. On page 286, the Court said: 


‘‘There is much confusion as to what effect the Administrative 
Procedure Act has on judicial review. The Attorney General’s 
statement that the Act is merely a codification of existing law does 





7 Incidentally, the Circuit Court of Appeals, Third Circuit, in a later decision, 
United States v. Carusi, 168 F. 2d 1014, reconsidered the case on account of the revig- 
nation of Carusi as Commissioner of Immigration and Naturalization, and vacated 
its own prior judgment as well as that of the District Court. 
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not clarify the confusion. Perhaps he meant that the Act does not 
change existing forms of review but did provide for review where no 
such right existed before. In the Lindenau case, supra, the court 
seems to adopt this view. The legislative history convinces me that 
Congress thought they were doing more than codifying existing 
law.’’ 


It will be seen from this discussion, which is by no means exhaustive, 
that no one really knows up to the present time just what the Adminis- 
trative Procedure Act means. It was intended to provide minimum pro- 
cedural requirements. If it appeared that the particular act which was 
being interpreted by a court did not adequately provide for a court re- 
view, or it seemed to the court that the administrative body had adopted 
procedure which did not adequately protect the rights of the parties be- 
fore it, probably the court would review the decision of the administra- 
tive body and endeavor to work out a remedy along the lines followed 
by the courts in reviewing orders of the Commission.® 

So far as practice and procedure before the Commission are con- 
cerned, it would seem that there is thus far no occasion to change the 
time-tested methods which are reasonably satisfactory to the great bulk 
of the litigants and practitioners before the Commission. 

We cannot tell what, if any, changes will be made in court review 
of the Commission’s decisions as a result of the Administrative Procedure 
Act. Apparently Congress desired the courts to scrutinize more care- 
fully the records made by the various administrative tribunals, and not 
accept the conclusions of the latter as being supported by substantial 
evidence, unless the court satisfied itself in each case that this was actu- 
ally the fact. Just how far the courts will go in reviewing the record 
for that purpose before they think it amounts to weighing the evidence 
remains to be seen. Each case will have to stand on its own facts.® 

To summarize, then, it appears that the Administrative Procedure 
Act confirms, rather than changes, existing practice and procedure be- 
fore the Commission. Just what, if any, changes in court review it may 
make will have to await the decisions of the courts. It would seem that 
practitioners before the Commission should proceed, as in the past, to be 
guided by the Commission’s Rules of Practice, and by the precedents 
established by the courts and by the Commission. One thing which all 
of us should observe in any event is emphasized by the Administrative 
Procedure Act. That is, if we expect the Commission to make valid 
orders, we must be sure that we have so tried the case that its conclusions 
are supported by and in accordance with ‘‘the reliable, probative, and 
substantial evidence.’’ 





8See Wettre v. Hague, 74 F. Supp. 396, 400, for discussion of possibility that 
character of court review under the Administrative Procedure Act may differ accord- 
ing to kind of case. 
®The scope of court review is discussed in a very thoughtful article by Mr. 
John Dickinson, “Scope and Grounds of Broadened Judicial Review,” in 14 I. C. C. 
ps bid (May, 1947), reprinted from the American Bar Association Journal for 
ay, : 








Annual Report Of Wage And Hour And Public 
Contracts Division, U. S. Department Of Labor 
1948 


The annual report for 1948 of the Wage and Hour and Public Con- 
tracts Divisions, U. S. Department of Labor, was recently made available 
to the public. A considerable amount of space in this report was de- 
voted to the existing exemptions from the Fair Labor Standards Act of 
employees in the transportation industries and to recommendations for 
the removal of certain of such exemptions, in whole or in part. Excerpts 
from the report are presented below: 


TRANSPORTATION EXEMPTIONS 


Employees in the transportation industries are in large part engaged 
in interstate commerce and covered by the Fair Labor Standards Act. 
Many of these employees, however, are specifically exempted by the act 
from both the wage and hour provisions or the hour provisions alone. 
Seamen and employees of air carriers are exempt from both the wage and 
hour provisions of the act. Employees of railroads and pipe lines are 
exempt from the hour provisions only. Some employees of motor car- 
riers are exempt from the hour provisions and some are not. 

Ten years of experience with the administration of the act have 
shown that some of these exemptions have failed to meet congressional 
objectives and others have outlived their usefulness in the light of chang- 
ing economic conditions. In some instances they have caused inequali- 
ties in the treatment of workers engaged in doing the same kind of work, 
and may have resulted in competitive inequities among the transporta- 
tion industries. Compliance with them has sometimes caused difficulties 
for management and labor. From time to time requests have been made 
by both labor and industry for revision of one or the other of these ex- 
emptions, for its extension or elimination. Congressional proposals also 
have been made for their revision. 

Each of the types of transportation has different operating methods 
and practices. Methods of payment, hours of work, and other working 
conditions vary considerably not only among the four transportation in- 
dustries, but also among the different categories of employees within 
each. 

As briefly as the complexity of the subjects involved permits, there 
follows here a presentation of the individual problems in each of the 
four types of transportation, the Administrator’s recommendation for 
each, and a brief discussion of their interrelationship. 


Motor Transport Problem 


Section 13 (b) (1) of the act states that ‘‘the provisions of section 
7 shall not apply with respect to any employee with respect to whom 
the Interstate Commerce Commission has power to establish qualifications 
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and maximum hours of service pursuant to the provisions of section 204 
of the Motor Carrier Act, 1935.’’ Under this section, those employees 
of motor carriers whose hours of work the Interstate Commerce Com- 
mission has power to regulate are exempt from the overtime provisions 
of the Fair Labor Standards Act. All employees of interstate motor 
carriers, with the exception of a few individuals who come within other 
exemptions, are subject to the minimum wage provision of the act. 

Shortly after the Fair Labor Standards Act became effective, the 
Commission ruled that its jurisdiction under the Motor Carrier Act was 
limited to employees whose activities directly affect the safety of opera- 
tion of motor vehicles engaged in transporting passengers or freight in 
interstate or foreign commerce. This interpretation was upheld by the 
Supreme Court in United States v. American Trucking Associations, Inc. 
(310 U. 8. 534). In 1941 the Commission held hearings and found that 
the work of drivers, drivers’ helpers, loaders, and mechanics, as defined 
by the Commission, directly affects the safety of operations. 

To this date, the Commission has issued regulations as to hours of 
service for drivers only. It has not yet held a hearing nor issued any 
regulations regarding the hours of work of drivers’ helpers, mechanics, 
or loaders. Since section 13 (b) (1) provides that the hour and overtime 
provisions of the Fair Labor Standards Act shall not apply with respect 
to any employee with respect to whom the Interstate Commission has 
power to establish qualifications and maximum hours of service, the Su- 
preme Court in Southland Gasoline Co. v. Bayley (319 U. 8. 44), ruled 
that the exemption applied to all employees subject to the authority of 
the Commission even though that authority may not have been exercised. 

The effect of this decision is to leave the hours of work of drivers’ 
helpers, loaders, and mechanics wholly unregulated either from the 
standpoint of safety or from the standpoint of a reasonable normal work- 
week. The Divisions estimate that the exemption now applies to approxi- 
mately 390,000 employees of common and contract motor carriers. Of 
these about 290,000 are drivers whose hours are regulated by the Com- 
mission. That leaves about 100,000 drivers’ helpers, loaders, and 
mechanics with no protection whatever against unduly long hours of 
work. It also is estimated that the exemption of private carriers ap- 
plies to at least 500,000 employees of private carriers. ... . 


Railroads and Pipe Lines Problem 


Practically all interstate railroad and pipe-line employees are ex- 
empt from the overtime provisions of the Fair Labor Standards Act by 
section 13 (b) (2), which states that ‘‘the provisions of section 7 shall 
not apply with respect to any employee of an employer subject to the 
provisions of part 1 of the Interstate Commerce Act.’’ There is no ex- 
emption from the minimum wage provisions of the act for railroad and 
pipe-line employees. 

The railroads employ more than 1,500,000 workers in a great variety 
of occupations. These employees can be classified in three categories. 
Road service employees include train and engine employees who travel 
on the freight and passenger trains and engage in the performance of 
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the various duties required for the movement of these trains from one 
locality to another. Yard service employees, including yard train and 
engine employees, yardmasters, switch-tenders and hostlers whose work 
is confined to the terminal yards, engage in such duties as the making up 
and breaking up of trains in connection with the preparation for or the 
culmination of terminal to terminal runs, the switching of cars within 
terminal or yard limits, and the interchange of cars between connecting 
carriers. So-called nonoperating groups include employees engaged in 
clerical and office duties, construction and maintenance of track and 
roadway, construction and maintenance of equipment and maintenance 
of rolling stock, operation, and maintenance of signal and telegraph 
systems, the general servicing of the railroad plant, and operation and 
maintenance of station and yard facilities and premises. This latter 
group includes station agents, dispatchers and train directors. About 
180,000 railroad employees are engaged in road service and about 185,000 
in yard service. The nonoperating groups together comprise the great- 
est proportion of railroad workers, numbering approximately 1,200,000. 
Approximately 78,000 of these nonoperating employees, porters, dining 
car and parlor car employees, ete., work on the trains. 

The provisions of part 1 of the Interstate Commerce Act apply to 
common carriers engaged in (a) the transportation of passengers or 
property wholly by railroad or partly by railroad and partly by water, 
when both are used under a common control, management or arrange- 
ment for a continuous carriage or shipment; and (b) to the transporta- 
tion of oil or other commodities, except water and except natural or 
artificial gas, by pipe line, or partly by pipe line and partly by railroad 
or by water. 

The term ‘‘common carrier’’ as used in the Interstate Commerce Act 
includes all express companies, sleeping-car companies, and all persons or 
businesses that engage in interstate transportation as common carriers 
for hire. The term ‘‘transportation’’ is defined by the act to include 
the operation of all locomotives, cars, and other vehicles, vessels, and all 
instrumentalities and facilities of shipment or carriage, and all services 
in connection, delivery, elevation and transfer in transit, ventilation, re- 
frigeration or icing, storage, and handling of property transported. 

Thus, virtually all classes of interstate railroad and pipe-line em- 
ployees perform work which subjects the employer to the provisions of 
part 1 of the Interstate Commerce Act and therefore exempts such em- 
ployees from the overtime provisions of the Fair Labor Standards Act 
under section 13(b) (2)..... 


Water Transport Problem 


Under section 13 (a) (3), seamen are exempt from both the wage 
and the hour provisions of the Fair Labor Standards Act. This exemp- 
tion does not extend to any employees of the shipping companies other 
than those engaged as seamen in the performance of service which is 
rendered primarily as an aid in the operation of the vessels as a means 
of transportation. It is estimated by the Bureau of Labor Statistics that 
in March 1948, there were about 93,000 seamen employed in deep-sea 
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shipping. Another 16,000 were employed on Great Lakes vessels of 1,000 
gross tons or more. An additional 35,000 to 40,000 were employed on 
large craft on inland waterways. Thus, the exemption applies to a total 
of about 150,000 seamen. .... 

The United States Maritime Commission has power to set minimum 
manning scales, minimum wages, and reasonable working conditions 
only on vessels in foreign service receiving operating-differential sub- 
sidies from the United States Government. It has no direct power to 
regulate hours of work on any vessels. The Commission is charged by 
the Merchant Marine Act of 1936 with investigating wages in deep-sea 
shipping; and after holding appropriate hearings, it is directed to in- 
corporate minimum manning and wage scales for licensed and unlicensed 
men in contracts governing the payments of operating-differential sub- 
sidies. Operating-differential subsidies are granted, upon application, 
to competent American operators of American vessels which are to be 
used in essential services of the country’s foreign commerce, where such 
subsidies are necessary to place these operators on a parity with the com- 
peting operations of foreign-flag vessels. 

Vessels receiving operating-differential subsidies constitute a minor 
part of our deep-sea merchant marine, of which about two-thirds was 
engaged in coastwise trade before the recent war. Only about one-third 
of our total deep-sea shipping was engaged in foreign trade in prewar 
years, and of this part about two-fifths was operating under subsidies 
during the fiscal year ending June 30, 1941, the prewar year of greatest 
subsidy payments. As of June 1948, about 30 percent of the vessels 
engaged in foreign trade were operating under subsidies. With minor 
exceptions, vessels engaged in the coastal trade and those operated on the 
Great Lakes are specifically excluded from receiving any operating- 
differential subsidies. ... . 


Carriers by Air Problem 


In section 13 (a) (4), the Fair Labor Standards Act states that 
‘the provisions of sections 6 and 7 shall not apply with respect to any 
employee of a carrier by air subject to the provisions of title II of the 
Railway Labor Act.’’ Title II of the Railway Labor Act covers every 
common carrier by air engaged in interstate or foreign commerce, and 
every carrier by air transporting mail for or under contract with the 
United States Government, and every air pilot or other person who per- 
forms any work as an employee or subordinate official of such carrier or 
carriers. 

As in the case of railroad workers, the exemption for air transporta- 
tion employees apparently was based on the belief that the working con- 
ditions of such employees already were regulated by law, and that these 
regulations were administered by the Interstate Commerce Commission. 

Actually, the Railway Labor Act (1926) does not regulate the hours 
of work or the wages of either the railroad employees or the air trans- 
portation employees; it merely sets up machinery to facilitate negotia- 
tions by collective bargaining agreements, and for adjustment of labor 
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disputes. It does not establish any minimum wage or maximum hour 
standards. 

The working conditions of airmen are regulated by the Civil Aero- 
nautics Board under the Civil Aeronautics Act (1938). This act, as 
amended, authorizes the Civil Aeronautics Board to make rules and regu- 
lations in the interest of safety governing, among other things, the maxi- 
mum hours or periods of service of airmen and other flight employees 
of air carriers. Title IV section L (2) of the act requires the mainten- 
ance by the carrier of certain minimum wage and hour standards in ac- 
cordance with Decision No. 83 of the National Labor Board of May 10, 


Motor Transport Recommendation 


The analysis of the motor transportation industry has shown that 
differences in the scope and coverage of the Motor Carrier Act and the 
Fair Labor Standards Act has resulted in divided authority, uncertain- 
ties in jurisdiction, and gaps in coverage, and has created difficulties for 
management and labor. The definition of commerce in the Fair Labor 
Standards Act is broader than that in the Motor Carrier Act, covering 
transportation of certain goods within a State to railroads or docks, 
transportation between the mainland and the territories and possessions, 
and operation or repair of vehicles used within a State in the mainten- 
ance or reconstruction of instrumentalities of commerce, all of which are 
not covered under the Motor Carrier Act. The Fair Labor Standards 
Act also is broader because it applies to production of goods for com- 
merce as well as to commerce, and therefore covers transportation within 
a State when such transportation is necessary to the production of goods 
for commerce. 

Because of these differences the hours of work of some motor carrier 
employees are subject to the jurisdiction of the Interstate Commerce 
Commission, while the hours of work of others doing similar work are 
subject to the Fair Labor Standards Act. The work hours of some em- 
ployees, especially those engaged in occupations necessary to production 
of goods for commerce, may be subject to regulation under one act at 
one time and under the other at another time. It has been very difficult 
in some cases to determine whether a particular group of employees were 
subject to one act or to the other. This has resulted in considerable liti- 
gation. As a result of the Supreme Court decision in Morris v. McComb, 
an employee under some circumstances may be covered by the Motor 
Carrier Act, and therefore exempt from section 7, the overtime provision 
of the Fair Labor Standards Act, even if he makes no trips in interstate 
commerce at all, but is merely a member of a group of employees who 
are likely to be called upon to do some work subject to the Motor Carrier 
Act. The effect of this, for those employees who do little or no transpor- 
tation in interstate commerce, is to deny them the benefits of the hours 
regulation of either act. They are exempt from the overtime require- 
ments of the Fair Labor Standards Act, and since they are seldom or 
perhaps never actually engaged in interstate transportation, the Inter- 
state Commerce Commission does not effectively regulate their working 
hours. : 
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Of those employees who are subject to the Motor Carrier Act, only 
drivers are actually covered by regulations of the Interstate Commerce 
Commission. The Commission has ruled that it has the authority to 
issue regulations under the act for employment which it has defined as 
that of drivers, drivers’ helpers, loaders and mechanics, because such 
work in its opinion directly affects the safety of operation of vehicles in 
interstate commerce, but it has issued hours of service regulations for 
drivers only. Since the Fair Labor Standards Act exempts all employees 
with respect to whom the Commission has power to establish maximum 
hours of service. the hours of work of drivers’ helpers, loaders and 
mechanics have remained wholly unregulated. 

For these reasons there are no uniform fair labor standards in the 
motor carrier industry. Those employees who are subject to section 7 
of the Fair Labor Standards Act have a basic 40-hour week, while those 
covered by section 204 of the Motor Carrier Act may work up to 60 
hours at straight time. But the working hours of many employees en- 
gaged in interstate commerce or in the production of goods for com- 
merce are not now regulated under either act. 

The major difficulties which have arisen in the administration of 
section 7 (a) of the Fair Labor Standards Act with respect to employees 
in the motor carrier industry all stem from the supposition that the re- 
quirements of section 7 (a) are inconsistent with the absolute limitation 
of hours under the Motor Carrier Act. This is incorrect. These two 
provisions actually are complementary rather than conflicting. Both 
are necessary to achieve the dual objective of (1) protecting the safety 
both of drivers and the public by setting an absolute limit, presently 60 
hours a week, beyond which work is prohibited in the interest of safety 
of operation, and (2) establishing 40 hours as the normal workweek, with 
overtime premiums to be paid for longer hours. 

There are no reasons why loaders and mechanics should not be sub- 
ject to the overtime provision of the Fair Labor Standards Act. As has 
been shown, many of them are now working a basic 40-hour week under 
union agreements. There also is no serious problem in covering drivers 
and drivers’ helpers working within a metropolitan area, or within a 
radius of 25 miles of the home terminal, where such workers are en- 
gaged in commerce or in the production of goods for commerce. Most 
of these workers already are working a basic 40-hour week under union 
agreements. 

Regulation of the workweek of over-the-road drivers and helpers 
does present difficulties, especially in connection with long hauls where 
there is no practicable method of stopping the trip in order to conform 
with a 40-hour workweek standard. These employees have not attained 
the basic 40-hour week, with premium pay for overtime, but through the 
effects of improved traffic management and transportation operation and 
through collective bargaining they have obtained some shortening of 
their hours, to 48 in some cases. They also have been enabled to earn 
additional compensation for longer hours of work through mileage rates 
and extra payments for any delays or contingencies encountered on the 
roads, and for extra duties they may perform. Application of the hours 
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provision of the Fair Labor Standards Act may interfere with these 
rules and regulations established by labor union agreements and especi- 
ally adapted to the operating circumstances in the industry. 


R dation 





The Administrator therefore recommends that the exemption for 
motor carrier employees be limited to drivers and helpers, who ride on 
a motor vehicle, and who engage in over-the-road transportation in in- 
terstate commerce, if, but only if, such employee is engaged in such work 
during 50 percent of the workweek, and if in the workweek such em- 
ployee performs at least one over-the-road trip, which may be defined as 
a trip beyond a radius of 25 miles of the home terminal. The 50-per- 
cent test is necessary to avoid easy evasion of section 7 of the Fair Labor 
Standards Act that might otherwise be possible through assigning ware- 
house employees, for example, to work as drivers or helpers for 1 day 
during the workweek, and thus exempting them from the overtime pro- 
visions for the entire week. 


Railroad and Pipe Line Recommendation 


The Federal Hours of Service Act of 1907, the only act regulating 
the hours of labor of railroad employees, applies only to employees 
actually engaged in the operation of the trains, the so-called road service 
and yard service employees. This act merely requires that these em- 
ployees be given 10 hours of rest after 16 consecutive hours on duty. It 
does not limit the number of hours per week, nor does it contain any pro- 
vision for the payment of overtime. There are no legal provisions what- 
soever for the regulation of the hours of work of nonoperating employees. 

A complex structure of working rules and seniority provisions es- 
tablished by collective bargaining apparently have had the effect of 
bringing about a short workweek for the great bulk of the road service 
employees in both train and engine service on passenger and through- 
freight trains. Those train and engine employees in road service with 
less seniority who are assigned to local and way freight trains, however, 
still are working long hours. The application of the 40-hour workweek 
under the Fair Labor Standards Act would result in a shorter work- 
week for this group of employees. It might be possible to superimpose 
the hour provisions of this act on the complex structure of working rules 
and compensation, and to compute overtime pay after 40 hours per week 
on the basis of wages paid under the existing rules. As a practical 
matter, however, the carriers and their employees probably would find it 
necessary to revise the working rules which have been in effect for many 
years, and which are especially adapted to the needs of railroad service, 
if the overtime provisions of the act were extended to cover any road 
train and engine service employees. It might not be practicable, more- 
over, to extend the act to the employees in local and way freight alone. 

As has been shown, the yard service and nonoperating employees of 
railroads do not enjoy the advantages of mileage and related rules ap- 
plicable to train service employees. Neither have they achieved through 
collective bargaining the basic 40-hour week established for workers in 
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other industries by the Fair Labor Standards Act. The conditions of 
work of train and engine service employees whose work is confined to a 
terminal yard are not different in any respect from those of workers in 
other covered industries. Neither are the conditions of employment of 
the more than a million maintenance-of-way station, freight yard, shop, 
warehouse, or terminal yard employees essentially different from those 
of workers in other industries who are subject to the overtime provisions 
of the act. The application of the act to yard service and nonoperating 
employees of the railroads would result in shortening the workweek for 
this group of employees, and would raise no special problems for manage- 
ment and labor. 

Employees of railway express agencies, other than train service em- 
ployees, work a 44-hour basic workweek with time and one-half for all 
time in excess of 44 hours. The agencies have worked out a number of 
plans to effectuate the 44-hour week. Having adjusted so well to a 44- 
hour week, these agencies probably would have no difficulty in adjusting 
to a 40-hour week which would bring their employees in line with those of 
other industries engaged in interstate commerce. Hours of work of train 
service employees of the railway agencies are computed and paid for on 
a monthly basis. It no doubt would be difficult to adjust to a weekly 
basis without interrupting necessary service. 

There are no employees comparable to ‘‘train service’’ on pipe lines. 
Since pipe-line employees already are on a 40-hour basis with time and 
one-half for all hours over 40, coverage under the act would have no 
effect on their present conditions. It might, however, protect fair labor 
standards against possible break-down in the future. 

The revision of the overtime exemption for railroad employees has 
been discussed from time to time during the past few years. The non- 
operating employees may have thought in 1938 that they would achieve 
a 40-hour workweek through collective bargaining, and so were disin- 
clined to come within the scope of the overtime provision when the 
Congress was considering the act at that time. Ten years have passed 
and these employees still have not achieved a 40-hour workweek. In 
1946 the Railway Labor Executives’ Association published a report en- 
titled ‘‘ Labor and Transportation’’ in which they indicated the need for 
reexamination of the sweeping exemption of transportation employees 
from the overtime provision, and expressed the hope that it could be 
corrected. In 1948, negotiations between the railroads and the nonoper- 
ating employees broke down on this issue of a 40-hour workweek. 


Recommendation 


The Administrator therefore recommends that the provisions of 
section 7 of the act be made applicable to all yard service and nonoperat- 
ing employees of railroads, to all non-train-service employees of the rail- 
way express agencies, and to all employees of the pipe-line companies; 
and that the section 13 (b) (2) exemption be limited to any train or 
engine employee engaged in road service employed by an employer sub- 
ject to the provisions of part I of the Interstate Commerce Act. 
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Water Transport Recommendation 


The analysis of the available information on seamen shows that 
there is no justification for the exemption of seamen from the benefits 
of the minimum wage provisions of the Fair Labor Standards Act. The 
two major competing industries, the railroads and motor transporta- 
tion, have adjusted to minimum wage coverage under the act. There is 
no reason why the shipping industry could not do likewise. The wage 
structure of the shipping industry has risen considerably in the past few 
years, and at the present time rates of pay received by deep-sea and 
Great Lakes seamen are such that the adjustment to coverage under the 
minimum wage provisions of the act would increase pay rolls little, if at 
all, for these branches of the industry. Collective bargaining agreements 
for substantially all of deep-sea shipping and for most of the shipping 
on the Great Lakes, as was shown above, now call for monthly rates which 
on an hourly basis are equivalent to somewhat more than 75 cents an 
hour for the lowest paid seamen. 

On inland waters, as has been shown, hourly rates for deck hands 
average 69 cents on Mississippi River barge lines and those for second 
cooks, the lowest paid group, average 63 cents. Application of a 75-cent 
minimum rate to seamen probably would result in an increase in rates 
paid on some inland waterways. It would also help bring the wages of 
seamen in these waterways in line with those on competing types of 
transportation and with those paid for work requiring comparable skills 
in other branches of the industry. 

Because the working time of seamen on inland waterways is not 
spread evenly, the seamen being on duty, usually, 10 consecutive days, 
followed by 5 days off duty with pay, there would be a problem of de- 
termining whether the hourly minimum would be met during the course 
of each workweek, which is the standard for enforcing the minimum 
wage provisions of the act. This problem is not insoluble, but may re- 
quire special legislative remedy with respect to these employees. 

The Administrator believes that there are persuasive reasons why 
the cost of board and lodging furnished to seamen aboard ship should 
not be included in seamen’s minimum wages. It has been traditionally 
accepted in the shipping industry that ship owners should provide sub- 
sistence for seamen while on board ship without deduction from pay. 
Since there are no other facilities available, the provision of board and 
lodging becomes a necessary part of the operation of the business, and 
these are provided to meet the employer’s operating needs as well as the 
needs of the employee. Ship owners have long recognized this fact in ac- 
counting practices. As an illustration, bonuses and vacation pay are 
computed on wages exclusive of board and lodging. The Bureau of 
Internal Revenue has ruled that shipboard subsistence is not a part of 
wages for income tax purposes, although for social security Federal old- 
age benefits subsistence is considered to be part of wages. 

Many seamen maintain a home and family. A National Maritime 
Union survey indicates that approximately 60 percent of the unlicensed 
seamen have dependents. The average number of dependents for those 
seamen was 2.17. The expenses of the seaman’s family, while he is at 
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sea, are diminished only in a small way, in respect to food alone. The 
expenses for shelter remain the same. The saving in the cost of food 
may be offset by the absence of the head of the household in ordinary 
times as well as in times of emergency. As against this saving, also, the 
seaman incurs sizable expenses incident to his work which the employee 
on land does not have. He frequently is required to maintain a residence 
away from home while waiting to ship out between voyages. He may 
also incur considerable transportation expenses in traveling from home 
to ship and back between voyages and during vacations. 

Due to space difficulties on ships, there is no good reason for expect- 
ing that the application of the hour provisions of the act would result 
in any increase in employment of seamen, or would in fact establish a 
basic 40-hour workweek. For this to be achieved through the extension 
of the hour provisions to seamen would involve carrying four crews on 
vessels instead of the present three crews. As pointed out above, ships 
generally are constructed with no more space for crew quarters than is 
presently needed, and an increase in personnel might result in substan- 
tial reconstruction costs to make alterations in existing ship accommoda- 
tions, and a corresponding loss in pay-load capacity. This also would 
involve a reduction in hours of work with a possible corresponding re- 
duction in take-home pay which might be resisted by the seamen. 

On the other hand, to continue the present three-crew system would 
increase the take-home pay of the seaman for the same 56-hour week. 
The increased cost of making overtime payments to all men at premium 
rates for 16 hours each week might affect adversely the competitive posi- 
tion of the shipping industry, since, as shown above, wages of American 
seamen already are considerably higher than those of foreign seamen. 


R Aati 





For these reasons, the Administrator does not recommend the exten- 
sion of the act’s overtime requirements to seamen at this time. He does 
recommend that the minimum wage provisions of the act be extended to 
the 150,000 seamen on American vessels and that the minimum wage for 
such seamen be exclusive of board and lodging. He further recommends 
that the definition of commerce be changed to cover explicitly the home- 
ward voyage of seamen as well as the outward voyage, and points out 
that it also would be necessary to define ‘‘ American vessel.’’ 


Carriers by Air Recommendation 


Since the air transportation industry is a high wage industry, the 
elimination of the minimum wage exemption under the act for employees 
of common carriers by air would raise no problems. It would, however, 
correct a few inequities, would aid in the achievement of uniformity in 
the application of the act to the various types of interstate transporta- 
tion, and would also prevent the possible lowering of standards in the 
future. 

The working hours of flight personnel of air carriers are regulated 
by the Civil Aeronautics Board under the Civil Aeronautics Act. The 
regulations of the Board are adapted to the operating conditions of the 
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earriers. Within the requirements of these operating conditions the 
regulations have established short working hours in the industry. In the 
ease of ground personnel, the only group of employees who are not al- 
ready on a 40-hour week are dispatchers on some lines. The elimination 
of the overtime exemption for ground personnel would bring the basic 
hours of all dispatchers down to the 40-hour standard which already 
applies on a number of lines. 


R Aasi 





The Administrator recommends that the minimum wage exemption 
be eliminated for all employees of air carriers and that the overtime 
exemption be eliminated for nonflight personnel... . . 


Interrelationship of Transport Industries 


In a study of the national traffic pattern in 1945, the Board of In- 
vestigation and Research, operating under the Transportation Act of 
1940, found that rail, highway, and waterway agencies offer services that 
shippers regard as interchangeable to a considerable extent, and that in 
nearly all parts of the Nation’s railways, well-developed trucking opera- 
tions, and coastwise, lake, and inland waterways carriers offer shippers 
alternative modes of transport. 

The principal competition is between railroads and motor carriers. 
The Board’s study found that trucks and railways competed for short, 
intermediate, and long-haul traffic; rates often were the determinant 
which governed the selection of an agency. The railways have an ad- 
vantage over the highways in their ability to move long trainloads of 
heavily loaded cars for medium and long distances at low costs. In the 
movement of short haul and less-than-carload local freight the trucks 
have a distinct advantage over the railways in both speed and cost. The 
Board found that water transportation was inferior to all other forms of 
transportation in all elements of competition except cost. However, 
rail and water facilities compete vigorously for transportation of low- 
value commodities over long distances. Joint river truck routes compete 
with rails for various types of commodities, and joint rail-water routes 
are in competition with motor carriers for other types of commodities. 
Commercial air transport of freight is confined to goods of high value 
and small bulk that are to be shipped long distances at high speed. 

In passenger services, busses and railroads are in competition to a 
considerable extent in short and medium length hauls. In long distance 
travel the railroads have the advantage. The water-carrier passenger 
services generally are regarded as largely noncompetitive. Most domes- 
tie passenger traffic by water is of relatively small volume and for the 
most part consists of sightseeing and excursion travel. The air lines 
have become an important factor in long distance passenger transporta- 
tion. They also are competitive in the fast overseas passenger traffic. 

As shown above, there is considerable lack of uniformity in the pres- 
ent application of the Fair Labor Standards Act to the transportation 
industries as a whole. The members of those industries to which the 
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more limited exemptions apply, especially the members of the motor car. 
rier industry, assert that the act places them at a competitive disadvant- 
age. It has been shown that various operating conditions peculiar to 
each of the transportation industries make it impracticable to apply the 
overtime provisions of the act to employees engaged in the operation of 
the trains over the roads, in long distances over-the-road hauling by 
truck, in the operation of vessels on the seas, lakes and rivers, and in the 
operation of airplanes. 

The Administrator’s recommendations would make all transporta- 
tion employees subject to the minimum wage provisions of the act, and 
would extend the overtime provisions to all yard service and nonoperat- 
ing employees of the railroads, to all motor carrier employees except 
over-the-road drivers and helpers, and to all nonflight personnel of the 
railroads. The adoption of these recommendations would extend the 
benefits of the act to many workers who do not presently enjoy them, 
correct existing inequities among employees, and prevent the lowering 
of labor standards in the future. Their adoption also would make for 
greater uniformity in the application of the act to the transportation 
industries. This would achieve the dual purpose of establishing more 
uniform fair labor standards in transportation and of achieving competi- 
tive equity among the carriers, with respect to such standards. 
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Federal Administrative Agencies: 
Are Uniform Rules of Procedure Practicable? * 


By Georce T. WASHINGTON, Assistant Solicitor General 
of the United States 


The goal of uniformity—it might even be characterized as the dream 
of uniformity—is one which in late years has taken increasing hold in 
a great many fields of activity. As existence becomes more and more 
complex, the ery for certainty—by and through uniformity—becomes 
more and more insistent. There is increasing pressure upon government 
officials to produce certainty from a mass of uncertainties—to produce 
uniformity from out of diversity—to produce stability in the midst of 
inexorable change. These pressures are exerted upon every branch of 
government—the legislative and judicial as well as the executive. 

The problem of uniform rules of procedure is of course a relatively 
small segment of the entire governmental picture. But it has illustra- 
tive value. The desire for uniformity and consistency is a ceaseless and 
powerful force. The agencies gather ideas and precedents from one an- 
other, just as do the courts of law. In fact, the tendency toward uni- 
formity in the conduct of governmental affairs is so great that much is to 
be said for a positive effort to escape uniformity and to endeavor to reach 
more exact justice in individual cases. 

Lawyers for private clients have a great interest in preserving the 
agency’s power to do precise justice to those clients. Government 
lawyers want to find methods which will not only do justice, but which 
will make the public feel and recognize that justice is being done. That 
is a large part of our job. The government loses its effectiveness if mem- 
bers of the public feel—however mistakenly—that they have not been 
fairly treated. 

Thus, uniformity of procedure is tempting to the government lawyer. 
It might well offer a perfect defense to the individual agency. But that 








*In the November 1948 issue of the JourNat the case for uniformity of agency 
rules of procedure was presented in the form of two reprints from the American Bar 
Association Journal of October 1948. One represented the views of Senator Alexander 
Wiley, Chairman of the Senate Committee on the Judiciary, and the other the views 
of Chief Justice A. T. Vanderbilt of the Supreme Court of New Jersey. The other 
side of the question, as presented by George T. Washington, Assistant Solicitor Gen- 
eral of the United States, was a in a later issue of the American Bar As- 
sociation Journal, (Nov., 1948, Vol. 34, pp. 1011-14) and in order that members of 
woh Association may have the benefit of Mr. Washington’s views they are set forth 

erein: 
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temptation must be resisted, if the result is found to be unworkable.’ 
Our aim must be to do a good job in rendering justice in individual 
cases ; to accommodate the government as much as possible to the needs 
of the individual; to treat people fairly and without discrimination ; to 
recognize that significant factual differences should be followed by sig- 
nificant legal differences. 

‘*Procedure,’’ as Professor Borchard says,? ‘‘should be the hand- 
maid of justice, a means to an end. Instead, in all mature legal systems 
... procedure tends to become rigid, stereotyped, and over technical, an 
end in itself, often seemingly oblivious to the practical needs of those to 
whose ills it is designed to minister. . . Substantive rights often become Imp 
the incidents of procedural fencing.’’ 


Enforced Uniformity in Rules Might Produce Unfairness to t 
The framers of the Administrative Procedure Act endeavored to sel 
avoid these evils. That Act, in broad descriptive terms, lays down re- 
quirements as to the issuance, publication, and availability of informa- pur 
tion about administrative organization, procedure, and policies. It mat 
establishes methods for rule-making, with some provision for participa- ver 
tion by interested citizens. It provides for hearings and for adjudica- dlix 
tion. But it contains no set rules of practice for any agency. ‘‘The whole 
idea,’’ as pointed out by Carl McFarland during House hearings on the the 


proposed measure in 1945,3 ‘‘has been to draw the skeleton, upon which 
administrative agencies may adopt their own rules of procedure.’’ 

Most practitioners before administrative agencies will agree that the 
agency rules have been carefully drawn. At the same time, the elimi- 
nation of any unfairness which may result from lack of uniformity is 
surely a desirable goal. It does not follow, however, that there is some 
necessary correspondence between fairness and uniformity. To quote the 
General Counsel of the Federal Trade Commission : 5 


1] have consulted a number of leading government lawyers (counsel for some of 
the principal departments and agencies) concerning the subject of this article. Their 
responses, from which | shall quote, represent their views as individuals rather than 
those of their agencies. 

2 Borchard, Edwin: Declaratory Judgments (1934), page vii. 

3 Hearings before the Committee on the Judiciary, House of Representatives, 
ps Cong., Ist sess., June 21, 25, and 26, 1945, included in Sen. Doc. 248, 79th Cong., 

sess. 

41 asked the general counsel of each of a dozen leading agencies whether lawyers 
practicing before the agency had suggested changes or modifications of procedures to 
conform with those of other agencies. In no case was the question answered in the 
affirmative. Several stated that the advice of practitioners had been asked prior to 
the promulgation of rules. See, e.g., letters to the author from Emory T. Nunneley, 
Jr., General Counsel, Civil Aeronautics Board, dated August 5, 1948; Bradford Ross, of 
General Counsel, Federal Power Commission, dated August 4, 1948; James L. ~ 
~~ _aaaiaal General Counsel, Reconstruction Finance Corporation, dated August 9, 

oO. 


5 Letter of July 15, 1948, to the author, from William T. Kelley. 
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It is even conceivable that uniformity might produce unfair- 
ness, particularly unfairness to whatever public interest the agencies 
represent .... Each agency presumably has adopted such rules as 
will best serve its own needs. In doing... [so] the agency must 
conform to the requirements of the Administrative Procedure Act as 
well as of due process. ... While uniformity as such may be a con- 
venience, that is an advantage which would accrue primarily to the 
parties or their attorneys who happen to have matters pending 
before more than one agency. 


Important and Practical Questions Which the Bar Should Consider 


Convenience to the few must be measured against the consequences 
to the many—to the public and the Bar generally. We must ask our- 
selves some important questions : 


1. Is a broad grouping of governmental functions, for procedural 
purposes, practical?—Widely differing tasks assigned by Congress have 
made necessary the existence of separate administrative agencies. Di- 
versity of procedure has likewise been compelled within agencies han- 
dling a variety of functions. 

As to the Securities and Exchange Commission, Roger Foster has 
the following to say : 


As you are aware, the Commission administers the Securities 
Act of 1933, the Securities Exchange Act of 1934, the Public Utility 
Holding Company Act of 1940, and the Investment Advisers Act of 
1940. The Commisssion has found it difficult to apply uniform rules 
of procedure to the diverse proceedings under these Acts, inasmuch 
as such proceedings may vary from comparatively simple matters, 
such as an application by an investment company for an exemption 
from a requirement for the filing of a quarterly report (see Invest- 
ment Company Act, Sections 6(¢), 30(b) and the rules under 30(b), 
to a proceeding under Section 11 of the Public Utility Holding Com- 
pany Act relating to the integration or simplification of holding 
company systems wherein hearings might be held over a period of 
many months, thousands of investors might be affected and numer- 
ous complicated questions would have to be determined. It has been 
necessary to provide in the Commission’s Rules of Practice for the 
modification of general provisions by specific Commission action, as 
well as to provide specific exceptions for particular procedures. 


The work of the administrative agencies, unlike that of the courts 
of general jurisdiction, is highly specialized. Procedures must conform 


6 The peculiar nature of radio and communications activities raises procedural 
problems not common to most agencies. The Federal Communications Commission 
studied rules of other agencies before formulating theirs but found that very few 
could be incorporated. Letter to the author from Benedict P. Cottone, General 
Counsel, Federal Communications Commission, dated August 5, 1948. 
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to and be adequate for the unique problems with which the agencies 
deal. Within the Department of Agriculture alone there are such varied 
proceedings as rule-making proceedings, promulgation of marketing 
agreements and orders, reparation proceedings, disciplinary proceedings, 
rate-making proceedings, appeals from inspection, and petitions to modi- 
fy regulation or to be exempted from regulations. ‘‘Even insofar as a 
single type of proceedings is concerned,’’ Agriculture’s General Counsel 
tells me, ‘‘it has been our experience that there must be variations in the 
rules of practice due to the varying provisions of the applicable statutes 
and differences in the organization of the administrative agencies. For 
example, the authority to initiate disciplinary proceedings may be dele- 
gated by the head of the agency under some statutes but not under 
others, and therefore the rules which govern initiation of such proceed- 
ings are necessarily different. Some statutes authorize the issuance of sub- 
poenas while others do not. The absence of the power to subpoena may 
affect other provisions of the rules such as those relating to the payment 
of witness fees. Statutes dealing with protection of public health or safety 
may require summary action prior to hearing, necessitating differences 
in procedural provisions.’’ 7 

And when functions of different agencies are compared, the difficul- 
ties of obtaining uniformity are even more apparent. Let us take a com- 
paratively simple procedural matter—the issuance of subpoenas. The 
General Land Office in the Department of the Interior is restricted by 
statute (43 U.S.C. 102) in the issuance of a subpoena to the radius of 
the country in which attendance is required. Numerous other agencies 
are bound by no such limitations. The Securities and Exchange Com- 
mission, for instance, may find it necessary to have witnesses travel 
thousands of miles to the place of hearing. The difference in needs 
varies in accordance with the type of proceeding and the importance of 

_ the issues involved. 

To say, therefore, that the issuance of subpoenas is a procedural 
matter of a type suitable for the formulation of uniform rules is to run 
the risk of ignoring highly significant differences in the functions of 
agencies and in the tasks and procedures specifically outlined for them 
by the Congress. Similar difficulties are found with reference to many 
other fields, such as the hearing process. As Edward E. Odom, Solicitor 
of the Veterans’ Administration, points out: ® 


It would be the height of absurdity to require the same formal- 
ity of procedure in connection with the several million adjudicative 





7 Letter to the author, dated August 6, 1948, from W. Carroll Hunter. 

8 To quote Alanson Wilcox of the Federal Security Agency: “Consider, for ex- 
ample, a hearing to determine whether a claimant has been properly denied an old 
age and survivors insurance benefit; a hearing on a proposed food standard, which 
will affect all producers and consumers of the food in question; and a hearing to 
determine whether a state has ceased to conform to the conditions entitling it to 
funds under a grant-in-aid statute.” (Letter to the author, dated July 30, 1948). 

® Letter to the author, dated August 4, 1948. 
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actions taken by the Veterans’ Administration annually with respect 
to gratuitous benefits as would be appropriate for the application 
of a common carrier to the Interstate Commerce Commission for 
permission to increase rates. 


To give but a few additional examples: In emergencies the Securities 
and Exchange Commission finds it necessary to act on an ad hoc basis 
and waive all the requirements of its rules of practice. A prompt de- 
termination in a particular case is thus obtained. Stop-order proceed- 
ings where time is necessarily of the essence are a typical example of such 
emergency situations. Similarly, the Commission’s rules provide that 
hearings for the purpose of taking evidence shall be stenographically 
reported and a transcript made a part of the record. In other agencies 
such as the Board of Immigration Appeals, which has numerous brief 
hearings, a summary statement is sufficient and word by word transcripts 
would be a waste of time.’ 


2. Would compulsory procedural uniformity increase or decrease the 
danger of administrative confusion? 

Uniform rules of procedure would limit the agencies in permitting 
special treatment of unusual types of cases, unless the rules contained so 
many exceptions as to make them almost meaningless—or unless individ- 
ual agencies were permitted to vary the provisions of such rules by order, 
which would result in numerous time-consuming applications. It is hard 
to see, moreover, how it would be possible to avoid supplementation of 
general rules by more particularized rules for each agency. In view of 
the vast number of types of proceedings, as well as the variations within 
each type, the resulting document containing the whole body of rules 
and exceptions would be exceedingly lengthy and cumbersome. 

Roger Foster tells me that of late the procedure in most cases before 
the Securities and Exchange Commission has been governed by stipu- 
lation of the parties. ‘‘In many eases,’’ he says, ‘‘the parties agree that 
the omission of requirements contemplated by the Administrative Pro- 
eedure Act expedites the handling of the particular matter without in 
any way impairing their essential rights. In view of this experience 
under the Administrative Procedure Act,’’ he continues, ‘‘it is difficult 
to ascertain what useful purpose uniform rules might serve . . . Uniform- 
ity might be thought to make practice before numerous federal agencies 
simpler by eliminating the necessity for individual practitioners to 
familiarize themselves with various sets of rules. I believe, however, that 
problems involved in the application of general rules governing all agen- 
cies to specific procedures of individual agencies would generally require 
considerably more effort on the part of the practitioner than obtaining 





10 Another example: The Department of the Interior handles numerous Indian 
probate proceedings. Uniform rules requiring formal procedures for adjudications 
would be undesirable inasmuch as the government acts merely as referee. (Letter 
" — from Solicitor Mastin G. White, Department of the Interior, dated August 
, 1948.) 
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and referring to rules tailored to the specific procedure in which he might 
be interested.’’ 

Is it not likely that in holding out the prospect of simply learning 
one set of uniform rules we will not in fact offer real simplification of 
practice before numerous agencies? Would we not thus require more 
effort on the part of the practitioner because of the difficulty he will en- 
counter in applying general rules to the specific procedures of individual 
agencies ? 


3. Is there real justification for the effort and expense which would 
be required in formulating uniform rules that would be adapted to the 
diverse subject matter dealt with by administrative agencies?—We have 
seen that many special agency procedures have been adopted by reason 
of practical necessity. Other special procedures are required by express 
statutory mandate. For example, by reason of statutory limitations, the 
Federal Trade Commission could not adhere to a rule that all allegations 
of a complaint not specifically denied are taken as admitted. Procedure 
under the Public Contracts Act makes violators ineligible to receive 
further government contracts unless the Secretary of Labor recommends 
otherwise. This function of the Secretary cannot be delegated; accord- 
ingly, the rules of practice make provision for appeal to the Secretary 
rather than to the Administrator of Wages and Hours on the question of 
ineligibility.” 

Other instances familiar to all of us (for example, the requirements 
of the Taft-Hartley Act) and too numerous to mention here in detail are 
illustrative of statutory requirements as to procedure.!® Congressional 
mandates of this kind cannot be presently ignored—or lightly recom- 
mended for repeal, solely in the interest of uniformity. If to this group 
of required procedures we add those procedures which have been adopted 
because of the peculiar needs of particular agencies, we eliminate a con- 
siderable portion of the body of procedure which is readily available for 
incorporation into a uniform code. To produce any further uniformity 
than at present obtains in procedures required by statute would entail 
considerable amendment of the statutes governing the agencies. While 
such a task is not too extensive for accomplishment, in my view it is not 
likely to be productive. Added to the foregoing is the difficulty which 
arises in the necessity for classifying functions for procedural purposes. 
Such broad classifications as regulatory, non-regulatory, accusatory and 
non-aceusatory, do not furnish a sound basis for grouping governmental 
functions. Yet further break-downs dissipate the likelihood of finding 
similarities suitable for treatment by uniform regulation. 

The conclusion seems inescapable, therefore, that only the most 
routine procedures are suitable for uniform treatment. The effort and 
expense necessary to produce a code of uniform procedure are not justi- 





11 Letter to the author, dated August 9, 1948. : 

12 Letter to the author, dated August 2, 1948, from William S. Tyson, Solicitor 
of Labor. 

18 David P. Findling, Associate General Counsel, National Labor Relations 
Board, characterizes the statute under which the Board operates as “a primary ob- 
stacle to uniform procedures.” (Letter to the author dated August 9, 1948.) 











_ 


fied i 
to be 
elosil 
even 


little 


istra 
the 1 
Yet 

certé 
regu 
prep 
worl 
tory 
folle 
wor] 
of t! 
"the 

agel 
ame 
men 
in 0 


pro’ 
rigi 
lem: 


sira 
tor 
low 
pen 
wit 
exp 
be. 
wel 





raN § 2O OA Bae DD my 


A 


— 


| a i Mia, ee ee ee ee | 


PS = Fe 





MARCH, 1949 573 











fied if the code must concern itself with such items as the size of paper 
to be used in briefs, the number of spaces between lines, the opening and 
elosing time for hearings and the like. And as we have noted heretofore, 
even such routine matters as issuing subpoenas and taking stenographic 
reports have been regulated by statute for certain agencies. We cannot 
assume that congressional determinations on such matters should be given 
little weight or would be readily repealed. 


4. Would not a code of uniform procedure binding upon all admin- 
istrative agencies cause oppressive inflexibility of procedure ?—Possibly 
the most outstanding virtue of the administrative process is its flexibility. 
Yet it must be conceded that under uniform rules there would almost 
certainly be a time lag with regard to amendments to the body of uniform 
regulations. Let us say, for purposes of illustration, that it is possible to 
prepare a set of uniform rules which will not unduly interfere with the 
work of government agencies. And let us say that it appears satisfac- 
tory to the agencies and to the public at a given date. Now suppose that 
following that date improvements are indicated which will expedite the 
work of one agency. If it were not necessary to canvass the usefulness 
of that improvement to all agencies participating in the uniform code, 


‘the improvement could become immediately effective in the originating 


agency. Instead of that there is a likelihood not only of a time lag in 
amending the code, but even more serious, the possibility that the amend- 
ment will not be undertaken because of the obstacles to be encountered 
in obtaining agreement as to language, effect, and so forth. 

Sweeping proposals for uniformity of rules of procedure may thus 
prove to be impractical, confusing, expensive, and productive of undue 
rigidity. While some of these results can no doubt be avoided, the prob- 
lems involved must be approached with the utmost care. 

If practitioners believe that changes in the present rules are de- 
sirable, the first step would seem to be to request the individual agencies 
to make those changes. A degree of uniformity could be expected to fol- 
low in the natural course of events. Further uniformity might be an ex- 
pensive and dubious luxury. I do not believe a statutory commission, 
with power to enforce complete uniformity, is the solution. The practical 
experience of lawyers in dealing with the various agencies should first 
be focused on the problem. The Section of Administrative Law might 
well undertake the task of bringing together that body of experience. 





20th ANNUAL MEETING OF ASSOCIATION TO BE HELD IN NEW YORK CITY 


The Executive Committee of the Association of I. C. C. Practitioners 
has voted to hold the 20th Annual Meeting in New York City at the Hotel 
Commodore on Wednesday and Thursday, October 19-20, 1949. 
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TITLE 49—TRANSPORTATION AND RAILROADS 
Chapter I—Interstate Commerce Commission 
Part 0—Organization and Assignment of Work 

Discontinuance of Codification of Part 


The codification of this part will be discontinued pursuant to § 1.45 
(a) of Title 1 (13 F. R. 5931), providing that current amendments to 
descriptions of agency organization will be published in the Notices sec- 
tion of the Federal Register. 


(24 Stat. 385, 25 Stat. 861, 40 Stat. 270, 41 Stat. 492, 493, 47 Stat. 1368, 
54 Stat. 913; 49 U. 8. C. 17) 


Dated: December 24, 1948. 


[Seal] W. P. Barret, 
Secretary. 


[F. R. Doe. 48—11389; Filed, Dec. 29, 1948; 9:18 a. m.] 
13 F. R. 8785 (12/30/48) 





This action of the Commission should make the data contained in the ICC 
PRACTITIONERS’ JOURNAL with respect to changes in the Commission’s organization 
and assignment of work of more value to our members. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorials Committee 


Harry B. Schaefer, Traffic Expert, Board of Railroad Commission- 
ers, State Capitol, Helena, Montana. (1-11-49) 
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S. 746 
Amortization of War Facilities—Applications Extend Time 
H. R. 1896 
Basing Point—Freight Absorptions 
S. 1008 
Fair Labor Standards Act—Amendments 
H. R. 2033 (similar to S. 653) 
H. R. 2338 
H. R. 2870 
Federal Traffic Bureau 
S. 1095 
Government Agencies—Reorganization 
H. R. 2361 (substitute for H. R. 1569) 
1. C. C. Orders—Judicial Review 
H. R. 2916 
Passengers—Segregation 
S. 852 (identical with H. R. 22) 
Railroad Reorganizations 
H. R. 2770—Amend See. 77. 
Railroad Retirement Act 
H. R. 2146—30 yrs. service or 60 yrs. of age. 
H. R. 2552—minimum pension $50. per month. 
H. R. 2741—Increase survivor benefits. 
H. R. 2771—Increase survivor benefits. 
H. R. 2898-—Increase survivor benefits. 
Rates—Discrimination—Interterritorial 
H. R. 2040 
Reed-Bulwinkle Act—Repeal 
H. R. 2167 
St. Lawrence Seaway and Power Project 
H. J. R. 161 


. J. R. 162 


BILLS INTRODUCED IN CONGRESS 
The following Bills have been introduced in the 81st Congress: 


Administrative Practitioners 


1. C. C. PRACTITIONERS’ JOURNAL 





Through Routes—Repeal Sec. 15 (4) 
S. 792 
H. R. 2138 

Transportation—General Investigation 
S. Res. 62 


Transportation Tax 


S. 822 (identical with H. R. 1564)—Persons and Property—Repeal 
H. R. 2543—Persons and Property—Repeal 


Water Carriers—Certificates 
H. R. 2667 
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BILL INTRODUCED IN CONGRESS TO REVIEW INTERSTATE COMMERCE 
COMMISSION ORDERS 
Representative Hobbs introduced H. R. 2916 in the House of Repre- 
sentatives on February 21, 1949. It was referred to the Committee on 
the Judiciary. ; 
The bill is printed in its entirety for the information of our mem- 
bers : 


H. R. 2916 
[81st Congress—-lst Session] 





IN THE HOUSE OF REPRESENTATIVES 
February 21, 1949 


Mr. Hobbs introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 





A Bill * 


To provide for the review of certain orders of the Interstate Commerce 
Commission and the United States Maritime Commission and giving 
the United States courts of appeals jurisdiction on review to enjoin, 
set aside, or suspend such orders. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 
Definitions 
Section 1. As used in this Act— 


(a) ‘‘Commission’’ means the Interstate Commerce Commission 
when it entered the order sought to be reviewed and the United States 
Maritime Commission when it entered the order sought to be reviewed. 


(b) ‘‘Court of appeals’? means a court of appeals of the United 
States and includes the United States Court of Appeals for the District 
of Columbia. 


(ce) ‘*Clerk’’ means the clerk of the court in which the petition for 
the review of an order of the Commission is filed. 


(d) ‘‘Petitioner’’ means the party or parties by whom a petition 
to review an order of the Commission is filed. 


Jurisdiction 


Sec. 2. The court of appeals shall have exclusive jurisdiction to 
enjoin, set aside, or suspend in whole or in part final orders of the In- 


*H. R. 1468 introduced by Mr. Hobbs on this same subject in the 80th Congress 
appears at pages 393-9 of the February, 1947 issue of the ICC PractiTIONERS’ JOURNAL 
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terstate Commerce Commission or orders supplementary thereto or 
amendatory thereof entered under the following provisions of the In- 
terstate Commerce Act, as amended, namely : 


Part I: Sections 1 (9), 1 (14) (a), 1 (18), (19), (20), (21) ; 3 (1a); 
5 (1), (2), (3), (4), (7), (9), (14), (15), (16), 6 (11) (a), 6 (11) ‘or 
> aad 13 (2), (3), (4); 15 (1), (3), (6), (7), (18) ; 20a (2), (3), (6) 
( 


Part II: Sections 203 (b) ; 204 (ce) ; 206; 207; 208; 209; 211; 212 
(a) ; 214; 216 (e) ; 216 (f), (g) ; 218 (b), (e) ; 225. 


Part III: Sections 304 (e) ; 307 (b), (d), (f), (g), (h), (i) ; 309; 
314. 


Part IV: Sections 403 (f) ; 406 (b), (e), (f); 410 (a) to (i), in- 
clusive; 411 (b), (d); and 415. 


And such orders entered under authority of section 5 (b) of the 
Transportation Act of 1940, approved September 18, 1940, and the sec- 
ond paragraph of section 11 (d) of the Panama Canal Act, approved 
August 24, 1912. 

And also such final orders of the United States Maritime Commis- 
sion entered under authority of sections 15, 17, 18, and 19 of the Ship- 
ping Act, 1916, as amended (46 U. S. C., sees. 814, 816, 817, and 818), 
and sections 3 and 4 of the Intercoastal Shipping Act, 1933, as amended 
(46 U.S. C., sees. 845, 845a). 

Such jurisdiction shall be invoked by the filing of a petition as pro- 
vided in section 4 hereof. 

With respect to all other orders of the Interstate Commerce Com- 
mission and all other orders of the United States Maritime Commission, 
remedies now provided by law shall remain unaffected by this Act; and 
where an order is entered under one of the statutory provisions enumer- 
ated above and also under another statutory provision not enumerated 
above, such order shall not be reviewable under this Act, and the ap- 
plicable remedies shall be those that would apply but for this Act. 

The pendency of a proceeding to review an order of the Commission 
under this Act shall not deprive the Commission of jurisdiction to sus- 
pend, modify, or set aside such order or to enter a new order. 


Venue 


Sec. 3. The venue of any proceeding under this Act shall be in the 
judicial circuit wherein is the residence of the party or any of the par- 
ties filing the petition for review, or wherein such party or any such 
parties has its principal office, or in the United States Court of Appeals 
for the District of Columbia. 


Review of Orders 


Sec. 4. Any party aggrieved by a final order of the Commission re- 
viewable under this Act may file in any court of appeals, wherein the 
venue as prescribed by section 3 hereof lies, a petition to review such 
order. The petition shall name the United States as respondent and 
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shall contain a short and plain statement of (a) the nature of the pro- 
ceedings as to which review is sought, (b) the facts upon which venue is 
based, (c) the facts upon which the claim for relief is sought, and (d) 
the relief prayed. Each averment of the petition shall be simple, con- 
cise, and direct. The petitioner shall attach to the petition as exhibits 
eopies of the report and order of the Commission. The clerk shall serve 
a true copy of the petition upon the Commission and upon the Attorney 
General of the United States by mailing by registered mail, with request 
for return receipt, a true copy to the Secretary of the Commission, and 
a true copy to the Attorney General. Within thirty days after the peti- 
tion is served, unless the time is extended by order of the court. of ap- 
peals, or a judge thereof, the United States shall file an answer in which 
it shall deny or admit the allegations in the petition and shall set forth 
in simple, concise, and direct language the matters of fact and law re- 
lied on as defenses to the claim for relief and may include a motion to 
dismiss such claim. Either the petitioner or the United States may file 
a motion for judgment on the petition and answer. 


Prehearing Conference 


Sec. 5. The court of appeals may hold a prehearing conference or 
direct a judge of such court to hold a prehearing conference. 


Record to be Certified 


Sec. 6. Within the time prescribed by, and in accordance with the 
requirements of, rules promulgated by the court of appeals in which the 
proceeding is pending, unless the proceeding has been terminated on a 
motion to dismiss the petition or a motion for judgment on the petition 
and answer, the petitioner shall file in the office of the clerk the record 
on review, duly certified by the Commission, consisting of the pleadings, 
evidence, and proceedings before the Commission, or such portions there- 
of as such rules shall require to be included in such record, or such por- 
tions thereof as the petitioner and the United States, with the approval 
of the court of appeals, shall agree upon in writing. 


Petitions Heard on Record Before Commission 


Sec. 7. (a) Petitions to review orders of the Commission under this 
Act, unless determined on a motion to dismiss the petition or on a mo- 
tion for judgment on the petition and answer, shall be heard in the 
court of appeals upon the petition and answer and the record of the 
pleadings, evidence adduced, and proceedings before the Commission. 


Additional Evidence 


(b) If a party to a proceeding to review shall apply to the court of 
appeals in which the proceeding is pending, for leave to adduce addi- 
tional evidence and shall show to the satisfaction of such court (1) that 
such additional evidence is material, and (2) that there were reasonable 
grounds for failure to adduce such evidence before the Commission, such 
court may order such additional evidence and any counter-evidence the 
opposite party desires to offer to be taken by the Commission, or by a 
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division or an examiner thereof. The Commission may modify its find- 
ings as to the facts, or make new findings, by reason of the additional 
evidence so taken and filed, and may modify or set aside its order and 
shall file a certified transcript of such additional evidence, such modi- 
fied findings or new findings. and such modified order or the order 
setting aside its order. 


Representation in Proceeding—Intervention 


Sec. 8. The Attorney General shall be responsible for and have 
charge and control of the interests of the Government in all court pro- 
ceedings authorized by this Act. The Commission, and any party or 
parties in interest in the proceeding before the Commission whose in- 
terests will be affected if an order of the Commission is or is not enjoined, 
set aside, or suspended, may intervene as of right and be represented by 
counsel in a proceeding to review such order. Communities, associations, 
corporations, firms, and individuals whose interests are affected by an 
order of the Commission may intervene in any proceeding to review 
such order. The Attorney General shall not dispose of or discontinue 
said proceeding to review over the objection of such party or intervenors 
aforesaid, but said intervenor or intervenors may prosecute, defend, or 
continue said proceeding unaffected by the action or nonaction of the 
Attorney General therein. 


Jurisdiction of Proceeding 


Sec. 9. (a) Upon the filing and service of a petition to review, the 
court of appeals shall have jurisdiction of the proceeding, and shall 
have power to make and enter, upon the petition and answer and upon 
the pleadings, evidence, and proceedings set forth in the record on re- 
view, a judgment enjoining, setting aside, or suspending, in whole or in 
part, the order of the Commission. 


Stay or Suspension of Orders; Interlocutory Injunction 


(b) The filing of the petition to review shall not of itself stay or 
suspend the operation of the order of the Commission, but the court of 
appeals in its discretion may restrain or suspend, in whole or im part, the 
operation of the Commission’s order pending the final hearing and de- 
termination of the petition. Where the petitioner makes application for 
an interlocutory injunction suspending or restraining the enforcement, 
operation, or execution of, or setting aside, in whole or in part, any order 
of the Commission, at least five days’ notice of the hearing thereon shall 
be given to the Commission and to the Attorney General of the United 
States. In cases where irreparable damage would otherwise ensue to 
the petitioner, the court of appeals may, on hearing, after not less than 
five days’ notice to the Commission and tv the Attorney General, order 
a temporary stay or suspension, in whole or in part, of the operation of 
the order of the Commission for not more than sixty days from the date 
of such order pending the hearing on the application for such inter- 
locutory injunction, in which case such order shall contain a specific 
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finding, based on evidence submitted to the court of appeals, and identi- 
fied by reference thereto, that such irreparable damage would result to 
petitioner and specifying the nature of such damage. The court of 
appeals, at the time of hearing the application for an interlocutory in- 
junction, upon a like finding, may continue the temporary stay or suspen- 
sion, in whole or in part, until decision on the application. 

The hearing upon such an application for an interlocutory injunc- 
tion shall be given preference and expedited and shall be held at the 
earliest practicable date after the expiration of the notice of hearing on 
the application provided for above. 

Upon the final hearing of any proceeding to review, under this Act, 
any order of the Commission, the same requirements as to precedence 
and expedition shall apply. 


Review in the Supreme Court on Certiorari or Certification 


Sec. 10. _An order granting or denying an interlocutory injunction 
under section 9 (b) of this Act shall be subject to review by the Supreme 
Court of the United States upon writ of certiorari as provided in title 
28, United States Code, section 1254 (1): Provided, That application 
therefor be duly made within thirty days after the entry of such order. 
The final judgment of the court of appeals in a proceeding to review 
under this Act shall be subject to review by the Supreme Court of the 
United States upon a writ of certiorari in accordance with the provisions 
of title 28, United States Code, section 1254 (1): Provided, That appli- 
cation therefor be duly made within sixty days after the entry of such 
judgment. Either the United States or the Commission or an aggrieved 
party may file such petition for a writ of certiorari. The provisions of 
title 28, United States Code, section 1254 (3), regarding certification, 
and of title 28, United States Code, section 2101 (e), regarding stays, 
shall also apply to proceedings under this Act. 


Sec. 11. The several courts of appeals shall adopt and promulgate 
rules governing the practice and procedure, including prehearing con- 
ference procedure, in proceedings to review orders of the Commission 
under this Act, and fixing the time within which the record on review 
shall be filed in the office of the clerk: Provided, however, That such 
rules shall be approved by the Judicial Conference of the United States. 


Repeals 


Sec. 12. All laws or parts of laws inconsistent with the provisions 
of this Act are repealed. 


Effective Date 


Sec. 13. This Act shall take effect on the thirtieth day after the 
date of its approval. However, actions to enjoin, set aside, or suspend 
orders of the Commission, which are pending when this Act becomes 
effective, shall not be affected thereby, but shall proceed to final disposi- 
tion under the existing law. 








I. C. C. PRACTITIONERS’ JOURNAL 


































Bills 
S. H.R. 
684 
746 1566 
527 
SCR3 
1896 
236 1001) 
1427) 
1827) 
804) 
811) 
10 
174 64 
653 
103 
126 
402 306 
838 
526 1569 
211 828 
429 
256 1710 
1656 
103 1689 
2455 
HJR24 
SR23 
58 189 
546) 
1352) 
257 1709 





174 


TABLE OF LEGISLATION—81ST CONGRESS 


(February 5, 1949) 


Administrative Court 
Administrative Practitioners 
Adm. Procedure—Uniform Rules 


Adm. Procedure Act—History 
Amortization of War Facilities 


Basing Point ! 


Black Market—Tickets 


Corporation and Ass’n. Standards 
Fair Employment Practices (*) 
Fair Labor Standards Act (°) ? 
Federal Traffic Bureau 

Federal Transportation Authority 
Federal Transportation Department 
Foreign Commeree—I. C. C. Juris. 
Gov’t. Agencies—Reorganization * 
Inland Waterways Corp.—Stock 


Inland Waterways Corp.—Tennessee and Cum- 


berland Rivers 
Int. Com. Act—Omnibus Amdts. 
I. C. C.—New England Member 


I. C. C.—N. M. B.—R.R.B.—Salaries 
Joint Boards 


Labor Relations Commission 
Lobbying—To Investigate 
Minimum Wages—75e (¢) 2 


Minimum Wages—$1.00 * 


Overcharges and Undercharges 


(@) Also, H.R. 192, H.R. 221, H.R. 371, H.R. 384, H.R. 792, H.R. 1348, H.R. 1578. 
(6) New Thomas Bill, superseding S. 248. 
Ae Also, S. 92, S. 105, S. 248, and H.R. 375, H.R. 529, H.R. 805, H.R. 1352, H.R. 


1 Hearings by Senate Committee. 
2 Hearings by House Committee 
3 Hearings by Senate and House Committees 





SR3: 


43 
79 
45 





MARCH, 1949 








SR34 


438 
792 
457 


. 547 


__ 








H.R. 


22) 
831) 


378) 
530) 


556 
815 
1311 
826 
2146 


2040 
1195 
104 
2167 
833 


HJR53) 
61) 
110) 


105 


2138 


208) 
393) 


205 


1228) 
1564) 
1895) 


1660 


4 Passed by both Senate and House 


Passengers—Segregation 


Pipe Lines—Commodities Clause 


Radio Communication Systems—R. R.s. 


Furloughed Employees ) R. R. Retirement 
Survivors Annuities ) Act— 

30 Yrs. Service ) Amendments 
35 Yrs. Service ) 


30 Yrs. Service—60 Years of Age) 


Railway Mail Pay—To Investigate 
Rates—Discrimination—Interterritorial 
Rates—Grain—Uniform Per-Mile 
Reed-Bulwinkle Act—Repeal 
Reed-Bulwinkle Act—Repeal 

Roadway and Structures—Maintenance 


St. Lawrence Seaway, Ete. 


Standard Time 

Through Routes—Amend See. 15(4) 
Through Routes—Repeal Sec. 15(4) 
Transportation of Explosives Act—Amend 


Transportation Tax—Persons—Repeal 


Transportation Tax—Property—Repeal 
Transportation Tax—Persons and Property— 
Repeal 


Voluntary Agreements and Allocations # 
Part III, I. C. Act—Amendment 





Rail Transportation 
By A. Rea Wuu1aMs, Editor 


ACCOUNTING 
Electric Railway Accounting 


Division 1 of the I. C. C. has issued an order, dated February 16, 
1949, proposing an amendment to the ‘‘Uniform System of Accounts 
for Electric Railways, Issue of 1947,’’ as follows: 


‘IV. Conducting transportation. 
Account 73. Operation of communication systems. 


Cancel the second sentence of the note to this account and substitute 
the following for it: 


The cost of local telephone and telegraph service furnished 
officials, agents, and other employees shall be included in the ac- 
counts appropriate for their office expenses.”’ 


Objections may be filed by any interested party on or before March 
31, 1949. Unless otherwise ordered, after consideration of any such 
objections, the modifications are to become effective May 1, 1949. 





FINANCE MATTERS 
B. & M. R. R. Mahaffie Act Application 


Finance Docket 16250—Boston and Maine Railroad Securities Modi- 
fication, an application under the Mahaffie Act, has been assigned for 
hearing on March 28, 1949, at the Hotel Lenox, Boston, Mass., before 
Examiner Homer H. Kirby. 





C. B. & Q. R. R. Trackage Rights 


In F. D. 16395, wherein the Chicago, Burlington & Quincy Railroad 
Company seeks authority to acquire from the Gulf, Mobile & Ohio track- 
age rights for freight service between Kansas City and Francis, Missouri, 
a distance of about 158 miles, the I. C. C. scheduled a hearing for March 
14, to be held in St. Louis. The application, if granted, would give the 
Burlington a new route by way of Francis and Mexico, Missouri, which 
would save about 66 miles on its St. Louis—Kansas City run. 





C. & N. W. Ry. Co. Abandonment 


Examiner Jerome K. Lyle has recommended that Division 4 find 
the I. C. C. has no jurisdiction to entertain the application of the Min- 
neapolis & St. Louis Railway Company (a) under section 1(18) of the 
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Interstate Commerce Act for authority to the Chicago & North Western 
Railway Company to abandon operation under trackage rights over a 
line of the applicant extending from Iowa Junction, in the Peoria, IIL, 
switching district to a point near Middle Grove, Ill., F. D. No. 15872, and 
(b) under section 5(2) of the Interstate Commerce Act for an order 
modifying and changing the terms of an agreement concerning trackage 
rights under which the Chicago & North Western Railway Company 
operates over the line of the applicant described in (a), F. D. No. 15899. 





Duluth, S. S. & A. Ry. Co. Reorganization 


The I. C. C. has certified to the U. S. District Court for the District 
of Minnesota, Fourth Division, the acceptance by all the creditors of 
the reorganization plan of the Duluth, South Shore & Atlantic Railway 
Company, as approved by the Commission and the Court. 





Fla.-East Coast Ry. Reorganization 


The Atlantic Coast Line Railroad has asked the U. S. Court of Ap- 
peals for the Fifth Circuit to review the order of U. S. District Judge 
Samuel H. Sibley, which disapproved the I. C. C. plan of the reorganiza- 
tion of the Florida East Coast Railway. 





ill. Northern Ry. Acquisition 


The Sante Fe and The Burlington have asked the I. C. C. for au- 
thority to acquire the Illinois Northern Railway by purchase of its capital 
stock. The stock purchase is to be made as of August 1, 1948 for $960,- 
000 plus 3% annual interest until the purchase is consummated. The 
stock is owned by the International Harvester Company. 





Lehigh Valley Mahaffie Act Application 


The I. C. C. has approved a plan for the modification of the securi- 
ties of the Lehigh Valley Railroad Company and its system companies, 
pursuant to application filed under the Mahaffie Act, Section 20b of the 
Interstate Commerce Act, so as to enable the applicant to meet approach- 
ing bond maturities by extending the maturity dates and spacing them 
at regular intervals and to meet the problem presented by heavy annual 
fixed charges by making a large amount of the present fixed interest 
contingent on earnings. 





Missouri Pac. R. R. Reorganization 


The proceedings with respect to the reorganization of the Missouri 
Pacific Railroad System were argued before the entire I. C. C. on Febru- 
ary 24, and 25. The argument was based upon the Third Plan of Re- 
organization for the Missouri Pacific, as recommended by Examiner 
Ralph Jewell. 
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FORMAL MATTERS 
Baltimore & Annapolis R. R. Co.—Status 


Examiner L. H. Dishman has recommended that the I. C. C. find 
that the Baltimore & Annapolis Railroad Company is not a street, inter. 
urban or suburban electric railway within the exemption provisions con- 
tained in the first paragraph of Section 1 of the Railway Labor Act. 





Combination Rates 


In I & S Docket 5553, Combination Rates, General Increases, 1946, 
the I. C. C. has found that the proposed rule under which the increases 
authorized in Ex Parte 162 would be applied to each factor in combina- 
tion rates, instead of to the through rate as provided in Finding 5 of the 
Commission’s report in that case, has not been shown to be just and 
reasonable, and has directed that the suspended schedules be canceled. 





Ex Parte 168—Dairy Products 


In Ex Parte 168, the Interstate Commerce Commission has entered 
an order declining to suspend the interim freight rate increases on 
butter, cheese, dry milk, evaporated milk, milk and cream, and other 
dairy products. Petition was filed by the Dairy Industry Committee. 





Railroad Rates On Express Matter 


I. C. C. Docket 30177, Railroad Rates on Express Matter, has been 
assigned for oral argument before the full Commission, at Washington, 
D. C., on April 26, 1949. 





Extension Of Credit 


In Ex Parte 73—Regulations for Payment of Rates and Charges, the 
Order of the I. C. C. dated February 7, 1949, modifies the Commission’s 
prior findings and order so as to permit all railroads to extend credit for 
96 hours and 120 hours in respect of charges on l.c.l. traffic, in lieu of 
48 hours and 96 hours, respectively, under the old rules, computation of 
time to be made in the same manner as provided in connection with the 
48-hour and 96-hour periods. The Commission’s findings are made to 
apply throughout the country, rather than in Southwestern territory as 
recommended in the Examiner’s proposed report. The broader coverage 
was permitted by the Commission by reason of the fact that the extension 
of credit is permissive. 





Investigation Of Rail Service Charges 


The I. C. C. announced on February 16, an investigation of the prac- 
tice of the railroads in the East and the South, since February 1, of mak- 
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ing a service charge for certain reservations. The charge varies from 
50 cents to $1.00, depending on distance or the amount of the fare, and 
is, generally, refunded if the reservation is turned in the day before de- 
parture, or in the case of winter travel south of Jacksonville, Florida, 
between December 15 and May 15, three days before departure. If the 
reservation is used, no refund is made, thus leading to the contention 
that the service charge is, in effect, an increase in fare. The transporta- 
tion tax is applied to the service charge. The time and place of hear- 
ings will be announced. 





Electric Railway Mail Pay Case 


In I. C. C. Docket 29943—Electric Railway Mail Pay, 1948, the pre- 
vious time fixed for filing briefs, April 27, 1949, has been canceled. A 
new brief date will be set at the conclusion of contemplated further 
hearings. 





Niagara Junction Ry. Terminals—Use 


In I. C. C. Docket 29797, Division 3 of the I. C. C. entered an order 
on December 22, 1947, requiring the Niagara Junction Railway Com- 
pany to permit the use of certain of its tracks by the Erie Railroad Com- 
pany in delivering carload freight traffic to and receiving carload freight 


from the plant of Electro Metallurgical Company. The proceeding has 
now been reopened for further hearing for the purpose of determining 
and prescribing just and reasonable terms and compensation for such 
use by the Erie. The reopened proceeding was assigned for hearing on 
March 10, 1949, at the office of the I. C. C., in Washington, before Ex- 
aminer T. L. Haden. 





Reed-Bulwinkle Act Applications 


In Section 5a Application No. 2, relating to the Western Traffic 
Association Agreement, the I. C. C. has entered an order, dated Febru- 
ary 8, 1949, permitting the Brotherhood of Locomotive Engineers and 
the American Short Line Railroad Association to intervene and be 
treated as parties to the proceeding, with the right to have notice of and 
appear at the taking of testimony, produce and cross-examine witnesses 
and be heard on brief and on oral argument if oral argument is heard, 
with the limitation that the permission to intervene is not to be construed 
as allowing an undue broadening of the issues raised in the application. 
The intervention of both the organizations is in support of the applica- 
tion. 

With respect to Application No. 2 (Western) and Application No. 
3 (Eastern) the Commission has entered similar orders permitting the 
intervention of the National Industrial Traffic League. 

The Department of Justice has filed with the I. C. C. a protest 
against the approval of the Reed-Bulwinkle Act applications filed by the 
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Western carriers and by the Eastern carriers, and has asked for consoli- 
dation of these proceedings with each other and with the application filed 
by the Southern carriers, and the application relating to procedure for 
the handling of car-hire and demurrage charges. 





LEGISLATION 
Interstate Commerce Act Amendments 


The following bills were ordered favorably reported, without amend. 
ment, at a meeting of the Senate Committee on Interstate and Foreign 
Commerce on February 23d: 


S. 255, amending Section 205 of the Interstate Commerce Act, with 
respect to joint boards. 

S. 256, Omnibus Amendments to the Interstate Commerce Act. 

S. 257, amending the Interstate Commerce Act with respect to 
statute of limitations relating to actions for undercharges and over- 
charges by or against motor carriers, water carriers and freight for- 
warders. 





Basing Point Hearings 


Hearings on S. 236, the Basing Point Bill, were concluded by the 
Senate Interstate and Foreign Commerce Committee’s Subcommittee on 
Trade Policies on February 18. A revised bill has been introduced as a 
substitute for S. 236. 





Basing Point—Moratorium 


H.R. 2222, which would provide a two-year moratorium with respect 
to the application of anti-trust laws to individual, good-faith delivered- 
price systems and freight absorption practices, has been referred to a sub- 
committee of the House Committee on the Judiciary, consisting of 
Representatives Walter (Penna.), Chairman; Feighan (Ohio); Chelf 
(Ky.) ; Gossett (Texas); Graham (Penna.); Fellows (Me.); and Case 
(N. J.). The bill was introduced by Representative Walter. 





House Committee on | & F C—Investigations 


Chairman Crosser, of the House Committee on Interstate and For- 
eign Commerce, has introduced H. Res. 107 which would, if adopted, au- 
thorize his Committee to make investigations into any matter within its 
jurisdiction. The resolution was referred to the House Committee on 
Rules. 





Railway Mail Pay Inquiry 


S. Res. 34, introduced by Senator Langer, and providing for an 
investigation of contracts with the railroads for carrying the United 
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States mail has been referred to a subcommittee of the Senate Post 
Office Committee. 





Through Routes—Repeal of Sec. 15 (4) 


S. 792 has been introduced by Chairman Johnson of the Senate 
Committee on Interstate and Foreign Commerce, and H. R. 2138 has been 
introduced by Chairman Crosser of the House Committee on Interstate 
and Foreign Commerce. These identical bills would repeal Section 
15(4) of the Interstate Commerce Act, and remove the limitation now 
imposed upon the I. C. C. in connection with the establishment or main- 
tenance of through routes. S. 792 supersedes S. 438, which proposed to 
amend Section 15(4). 





Reed-Bulwinkle Act Repeal 


Chairman Celler of the House Judiciary Committee has introduced 
H.R. 2167, which would so amend the Sherman Anti-Trust Law as to 
operate as a repeal of the Reed-Bulwinkle Act. Another bill, H.R. 104, 
to repeal the Reed-Bulwinkle Act was introduced in Congress on January 
3. 





MISCELLANEOUS 
Railroad Maintenance Study 


The following is a reproduction of a notice recently released by the 
Commission relating to a maintenance study prepared by the Engineer- 
ing Section of the Bureau of Valuation : 


The Railroad Maintenance Study prepared by the Engineering Sec- 
tion of the Bureau of Valuation, Interstate Commerce Commission, is 
based on its investigations and records and consists of an analysis of the 
major maintenance accounts. The maintenance charges prior to analysis 
were taken from the Statistics of Railways of the United States published 
annually by the Commission, or from the latest available data in the 
files of the Commission. Similar studies have been prepared annually 
for several years as a supplemental investigation to its depreciation 
studies and to comply with requests for maintenance information by 
various Government agencies and bureaus of the Commission. 

The conclusions contained therein result from these prior investi- 
gations, numerous discussions with carrier maintenance officials, and 
actual inspections over many thousands of miles of railroads. The main- 
tenance summary shows that approximate normal maintenance exists in 
most accounts, and that the deferred maintenance occurs mainly in the 
track accounts (ties, rail, track material, and ballast). In these accounts 
deferred maintenance in the amount of $560,000,000 has currently ac- 
cumulated, due to priority controls and labor and material shortages in 
war and postwar periods. 
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Allocation of Steel Products 


An amended plan for the Voluntary Allocation of Steel Products 
for the construction and repair of freight cars and railroad rolling stock 
was published in the Federal Register of February 15, 1949, at pages 
667-668. 





Railway Equipment 


The railroads and private car lines had 96,464 new freight cars on 
order on February 1, 1949; at the same time they had 1,563 new loco- 
motives on order. The number of new freight cars on order on February 
1, 1949 was larger than at any similar date in the past 25 years with the 
exception of 1948. 





Railroad Anti-Trust Suit—Lincoln Case 


The U.S. District Court Judge John W. Delehant has granted the 
47 railroads and two railroad associations, defendants in the Govern- 
ment’s Anti-Trust Suit, at Lincoln, Nebraska, until May 2, to submit 
additional pleadings and objections to the Government’s charges. 





Service Orders 


S. O. 68-A, issued February 11, 1949, suspends S. O. 68, effective 
at 12.01 a.m., February 14, 1949, with the suspension expiring at 11.59 
p.m. April 16, 1949. 





Carriers’ Taxes Under R. R. Retirement Act 


The Bureau of Internal Revenue has announced that carriers’ taxes 
under the Railroad Retirement Act amounted to $568,465,727.62 in the 
calendar year 1948, compared with $484,488,992.76 in the calendar year 
1947. These figures include the payroll tax paid both by the railroads 
and by their employees, 5.75 per cent of taxable payrolls in each case. 
The figures do not include the payroll tax paid by the railroads under 
the Railroad Unemployment Compensation Act, at the rate of 3 per cent 
of taxable payrolls in 1947 and 0.5 per cent in 1948. 





o -. z. 
General Order ODT 18A, Revised, Suspended 


ODT announced on February 2 the issuance of Suspension Order 
ODT 18A, Revised-1, suspending, effective February 14, 1949, all pro- 
visions of General Order ODT 184A, Revised and all provisions of out- 
standing special directions and permits issued in connection therewith. 

Suspension Order ODT 18A, Revised-1, is scheduled to expire on 
April 16, 1949, or at such earlier time as ODT may hereafter designate. 
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ODT Director Johnson stated that it should be clearly understood that 
General Order ODT 18A, Revised, is not being revoked, but is merely 
being suspended for a 60-day period during which carloadings are 
normally far below peak levels. He further stated that in the event 
pronounced freight car shortages threatened to develop during such 60- 
day period the Suspension Order would be promptly revoked. 





PERSONALS 
ICC Bureau of Traffic—Assistant Director 


The I. C. C. has announced the appointment of Charles S. Baxter of 
California to the position of Assistant Director in the Bureau of Traffic, 
effective February 7, 1949. 

Mr. Baxter is a native of Alabama. His first employment was in 
the traffic department of the Louisville & Nashville Railroad Company 
at Montgomery, Ala., and Louisville, Ky., after which, until 1943, he was 
employed in traffic work successively by the W. P. Brown & Sons Lum- 
ber Company of Louisville and the Republic Steel Corporation of Cleve- 
land, Ohio. From 1943 to 1945 he served in the Traffic Division of the 
Army Air Foree Headquarters in Washington, and was discharged as a 
major. He then resumed his employment with Republic Steel Corpora- 
tion until 1946 when he was associated with the Lockheed Aircraft 
Corporation at Burbank, California, as traffic manager. He held that 
position until his recent appointment to the service of the Commission. 





National Mediation Board Appointment 


The nomination of Frank P. Douglass, of Oklahoma, to be a member 
of the National Mediation Board for a term ending February 1, 1952, 
was confirmed by the Senate on January 31. 





STATISTICS 
Steam Railway Accidents 


The Bureau of Transport Economics and Statistics of the Interstate 
Commerce Commission has issued a statement of Steam Railway Acci- 
dents for the year 1948, which shows that in that year 42 passengers 
were killed and 3524 passengers were injured in train and train service 
accidents. This compares with 65 passengers killed and 4154 passengers 
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injured in such accidents during the year 1947. During the year 1948, 
566 employees were killed and 30,853 employees were injured while on 
duty, as compared with 709 employees killed and 35,732 employees in- 
jured while on duty during the year 1947. 





Railway Employment 


Class I steam railways, excluding switching and terminal compan- 
ies, had 1,256,291 employees at the middle of January 1949, a decrease 
of 4.66% as compared with the middle of January 1948, and a decrease 
of 3.85% as compared with the middle of December 1948. Railway em- 
ployment at the middle of January 1949 was 128% of the 1935-1939 
average. 





Railway Operating Income 


Net railway operating income of Class I railroads in the year 1948, 
before interest and rentals, was $1,002,352,323, according to reports filed 
by the carriers with the Bureau of Railway Economics of the AAR. 
This represented a rate of return on net property investment of 4.38 
per cent. The estimated net income, after interest and rentals, was 
$711,000,000 for the year 1948. 

The corresponding figures for the year 1947 were as follows: net 
railway operating income, $780,438,283; rate of return on net property 
investment, 3.46 per cent; estimated net income, $498,000,000. 

Twenty-two Class I railroads failed to earn interest and rentals in 
1948, of which nine were in the Eastern District, four in the Southern 
Region and nine in the Western District. 

Total operating revenues in 1948 amounted to $9,671,576,262 com- 
pared with $8,686,644,111 in 1947, or an increase of 11.3 per cent. Op- 
erating expenses in 1948 amounted to $7,471,554,087 compared with 
$6,798,970,739 in 1947, or an increase of 9.9 per cent. 





Railway Financial Results—1948 


The following table, taken from ‘‘Monthly Comment on Transpor- 
tation Statistics,’’ issued by the Bureau of Transport Economics and 
Statistics of the I. C. C., under date of February 16, 1949, shows a com- 
parison of selected items from the financial returns of Class I line-haul 
steam railways for the calendar years 1948 and 1947 with those of 1941, 
essentially a pre-war year. The items are shown in millions of dollars: 
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Calendar Year Percent of Change 








1948 1948 
Account 1948 1947 1941 over over 
1947 1941 
Operating Revenues $9,671.6 $8,686.6 $5,346.7 +113 + 80.9 
Operating Expenses 7,471.6 6,799.0 3,6642 + 99 +103.9 
Net Revenue 2,200.0 1,887.6 1,682.5 +166 + 30.8 
Railway Tax Accruals 1,028.5 936.5 5472 + 9.8 + 88.0 
Federal Income 448.3 297.7 172.6 +50.6 +159.7 
Payroll 264.9 353.5 138.0 —25.1 + 92.0 
All Other 315.3 285.3 236.6 +105 + 33.3 


Equipment and Joint 

Facility Rents—Dr. 169.1 170.7 137.0 —09 + 234 
Net. Ry. Op. Income 1,002.4 780.4 998.3 +284 + O04 
Net Income 711.01 498.0 5014 +428 + 418 





1[ncludes estimate for the month of December. 








Revenue Freight Loadings 


Loading of revenue freight for the week ended February 19, 1949, 
totaled 697,335 cars. This was a decrease of 107,602 cars, or 13.4 per 
cent below the corresponding week in 1948, and a decrease of 79,354 
cars, or 10.2 per cent below the corresponding week in 1947. 

Loading of revenue freight for the week of February 19, decreased 
2,107 cars, or three-tenths of one per cent below the preceding week. 

Coal loading amounted to 147,860 cars, a decrease of 44,625 cars 
below the corresponding week in 1948, and a decrease of 10,518 cars be- 
low the preceding week this year. 





Passenger Fatalities—Railroads and Air Carriers 


The following table, taken from ‘‘Monthly Comment on Transpor- 
tation Statistics,’’ of the Bureau of Transport Economies and Statistics 
of the Interstate Commerce Commission, under date of February 16, 
1949, shows the fatalities per 100 million passenger-miles reported by 
steam railways and by domestic air carriers operating on regularly 
scheduled routes. Throughout the history of air travel the rate of pas- 
senger fatalities in terms of passenger-miles has been very much higher 
than that for travel by rail. Over the past 20 years there has been a 
pronounced downward trend in the rate of air travel fatalities with 
some random fluctuations between good and bad years. Thus the year 
1947 would rank as a bad year whereas the record for the first 9 months 
of 1948 was good. The rail rate has been relatively low since 1944. 
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Year Steam Railroads (a) Domestic Air Lines (b) 
(1) (2) (3) (4) 
1929 89 0.286 14 18.67 
1930 45 .167 24 28.57 
1931 35 .160 25 23.49 
1932 19 112 19 14.96 
1933 48 .293 8 4.61 
1934 35 194 17 9.05 
1935 25 135 15 4.78 
1936 32 142 44 10.10 
1937 27 .109 40 8.39 
1938 75 346 25 4.48 
1939 38 .168 9 1.20 
1940 80 337 35 3.05 
1941 39 133 35 2.35 
1942 110 .205 55 3.71 
1943 262 .298 22 1.34 
1944 249 .260 48 2.2 
1945 142 155 76 2.2 
1946 116 179 75 1.2 
1947 74 161 199 3.2 
1948(1st 9 mos.) 39 .123 83 1.8 


(a) Includes fatalities to passengers on trains and travelers not on trains 
in accidents involving train operation 


(b) 


(1) 
(2) 
(3) 


Source: Civil Aeronautics Administration, Statistical Handbook 
of Civil Aviation, December 1945 for data from 1929 through 1944; 
1948 publication for data from 1945 through 1947 ; Civil Aeronautics 
Board, Accident Analysis Div. for data first nine months of 1948. 
1947 and 1948 revenue passengers only. 


Number of Passenger Fatalities 


Rate per 100,000,000 passenger-miles 


Number of Passenger Fatalities 


(4) Rate per 100,000,000 passenger-miles. 
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Motor Transportation 
By Harry E. Boot, Editor 


Senate Bill Would Broaden Stolen Vehicle Law 


A Bill to facilitate prosecutions under the National Motor Vehicle 
Theft Act was introduced by Senator Claude Pepper of Florida. This 
Bill (S. 487) would broaden the language of the Act by inserting after 
the word ‘‘stolen’’ a comma and followed by ‘‘converted, or taken by 
fraud.’’ This is intended to eliminate the necessity of catching a thief 
while actually transporting the stolen vehicle across state lines and would 
permit prosecutions in a much wider range. The Act at present makes 
it a criminal offense to transport a stolen vehicle across a state line, but 
a great deal of difficulty has been encountered in proving theft when no 
one is caught in the act of transporting the vehicle. The amendment 
proposed by Senator Pepper is hoped to facilitate the work in prosecut- 
ing these cases. 





Order Covering Class II and III Carrier Reports Issued By |. C. C. 


The order requiring Class II and Class III motor carriers of prop- 
erty to file annual reports for 1948 and each year thereafter was issued 
during the later part of February. Reports of these carriers are to be 
made on or before April 30 of each year. The order applies to both com- 
mon and contract carriers and covers those motor carriers with annual 
revenues of $25,000 or less who are designated as Class III carriers and 
motor carriers with gross revenues between $25,000 and $100,000 desig- 
nated as Class II carriers. The reports covered in the order must be filed 
with the Bureau of Transport Economies and Statistics, I. C. C., in 
Washington, and such reports will cover information as to items in in- 
terstate, intrastate and local service. The report blank to be used by 
these carriers is designated as ‘‘Form B”’’ and will necessitate the car- 
riers reporting to the Commission such items as commodities carried, 
total mileage of owned and leased equipment, total weight of commodities 
transported during the year, average distance of all shipments trans- 
ported and cost of property used in motor carrier operations. The Form 
also requires that a profit and loss statement and balance sheet for the 
year be submitted with the Form if such statements are available. The 
filing of Class II and Class ITI reports on April 30 should not be con- 
fused with the requirement for Class I carriers to file their reports on 
March 31 of each year. 





New England Motor Freight Carriers Denied Rate Increase 


A request for an immediate 10% freight rate increase made by the 
New England motor freight carriers was denied by the Interstate Com- 
merce Commission. At the same time, an investigation was launched to 
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determine whether a general long-range increase of 25%, also requested 
by the carriers, should be authorized for all class and commodity rates. 
Both of these proposed increases were to apply to all points in New Eng. 
land and between the territory and the area around New York, including 
portions of eastern, southern and central New York State and northern 
New Jersey. The proposal was filed last November by four rate bureaus 
headed by the New England Motor Rate Bureau. The petition for the 
increase stated that costs of operation have so increased that the motor 
carriers’ net incomes are inadequate to permit them to remain financially 
solvent and to provide the public with adequate and efficient transpor- 
tation service. A hearing scheduled for March 14, in Boston, was an- 
nounced in the order denying the immediate 10% increase. 





Pre-Shipment Testing Methods Approved For Finished Metal Products 


Testing methods recommended by the Porcelain Enamel Institute 
Packaging and Shipping Committee for packaged finished metal prod- 
ucts weighing 100 pounds or less have now been approved by major na- 
tional carrier associations. Endorsing the project are the Association 
of American Railroads, Railway Express Agency, American Trucking 
Associations, and Air Cargo, Inc. Preliminary investigation into the 
various methods of shipping finished: metal products which weigh less 
than 100 pounds disclosed that no ‘‘average’’ shipment could be estab- 
lished. It was found that some products were handled two or three 
times, while other products were handled as many as fifteen times. In 
the test, the records of four different types of finished metal products 
were considered, those being porcelain enameled sheet steel panels for gas 
and electric ranges, washing machine tubs, holloware, and small porece- 
lain enameled appliances. Details of the test equipment and procedure 
for pre-shipment testing of packaged-products under 100 pounds soon 
will be released by the Committee. Recommendations for test equipment 
and procedures for pre-shipment testing of large packaged-products 
weighing over 100 pounds have already been published by the Committee. 





United States-Alaska Motor Freight Transportation Inaugurated 


The first scheduled year-around motor freight transportation of 
perishables between the United States and Alaska was recently inaugu- 
rated. The Alaska Truck Lines at Great Falls has placed in service, 
heating and refrigerated vans to operate between Great Falls, Montana 
and Fairbanks and Anchorage over the Alaska highway. The first 
vehicle left Great Falls with 14,000 pounds of meat and 6,000 pounds of 
poultry products, shrimp and fresh vegetables. 

This new service is considered by Montana shippers as a great op- 
portunity to open new markets for trade between the States and Alaska. 
There have been trucks operating over the highways on a non-scheduled 
basis, but it has been felt that a scheduled truck service providing heated 
and refrigerated vans is necessary to expand trade. The service was 
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begun with two trips a month on a scheduled basis but trucks will be 
added on the run as the need develops. 





Interstate Commerce Commission Issues Released Rate Order On 
Internal Combustion Engines 


Ever since motor carriers started to transport high value airplane 
engines, there has been a concerted effort to secure released value ratings 
on this commodity. In MC-296, FF-32, the Commission has ordered that 
all common carriers and freight forwarders who are now, or may here- 
after become, parties to the National Motor Freight Classification are 
authorized through their petitioning agent to establish and maintain, by 
filing and posting in the manner prescribed by the I. C. C., ratings in 
said Classification, dependent upon the value declared in writing by 
the shipper or agreed upon in writing as the released value for the in- 
terstate transportation of internal combustion engines. 

The commodity description and the released value provisions to be 
established under the order are on Engines, internal combustion, NOI, 
released to value not exceeding $2.50 per pound and also those with value 
exceeding $2.50 but less than $5.00 a pound. 





Supreme Court Rules On Using Motor Vehicles As Advertising 
Medium 


The Supreme Court, in Railway Express Agency, Inc., et al v. 
People of State of New York, 69 S. Ct. 463, decided January 31, 1949, 
has upheld the constitutionality of a New York City traffic regulation 
designed to end the practice of leasing space on the exterior of: motor 
vehicles for advertising purposes. The regulation involved provides: 


‘*No person shall operate, or cause to be operated, in or upon 
any street an advertising vehicle; provided that nothing herein con- 
tained shall prevent the putting of business notices upon business 
delivery vehicles, so long as such vehicles are engaged in the usual 
business or regular work of the owner and not used merely or mainly 
for advertising.”’ 


Appellant, the express agency, was convicted (as were certain of 
its drivers) for violation of the regulation by virtue of advertising car- 
ried on the sides of its vehicles, as a result of its sale of the space thereon. 
Since the regulation expressly exempted similar advertising when car- 
ried on vehicles owned by the seller of the advertised products, the Court 
was urged to find the regulation violative of the constitutional require- 
ment of equal protection of the laws. To this plea, the court, speaking 
through Mr. Justice Douglas, turned a deaf ear, stating: 


‘ 


‘. . . It is pointed out that the regulation draws the line be- 
tween advertisements of products sold by the owner of the truck and 
general advertisements. It is argued that unequal treatment on the 
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basis of such a distinction is not justified by the aim and purpose of 
the regulation. It is said, for example, that one of appellant’s 
trucks carrying the advertisement of a commercial house would not 
cause any greater distraction of pedestrians and vehicle drivers 
than if the commercial house carried the same advertisement on its 
own truck. Yet the regulation allows the latter to do what the 
former is forbidden from doing. It is therefore contended that the 
classification which the regulation makes has no relation to the traffic 
problem since a violation turns not on what kind of advertisements 
are carried on trucks but on whose trucks they are carried. 

‘‘That, however, is a superficial way of analyzing the problem 
even if we assume that it is premised on the correct construction of 
the regulation. The local authorities may well have concluded that 
those who advertised their own wares on their trucks do not present 
the same traffic problem in view of the nature or extent of the ad- 
vertising which they use. It would take a degree of omniscience 
which we lack to say that such is not the case. If that judgment is 
correct, the advertising displays that are exempt have less incidence 
on traffic than those of appellants.’’ 


Separate concurring opinions were written by Justices Rutledge and 


Jackson, the former expressing doubt as to the correctness of the ma- 
jority opinion insofar as the question of equal protection was concerned, 

















Freight Forwarder Regulation 
By Gites Morrow, Editor, 


General Counsel, Freight Forwarders Institute 


Legislation To Establish Statutory Limitation On Overcharges And 
Undercharges—Parts I] And IV Of Interstate Commerce Act 


The Senate Committee on Interstate and Foreign Commerce has 
unanimously reported bill S. 257, a bill to amend Part II and Part IV of 
the Interstate Commerce Act so as to provide for a two year period of 
limitation on the bringing of suits for undercharges and overcharges by 
or against motor carriers and freight forwarders. The report, No. 83, 
was filed by Senator Reed on February 25, 1949. 

Bill S. (257 is identical with Bill H.R. 2759 on which hearings were 
held by both House and Senate Committees in the 80th Congress. The 
bill was passed by the House of Representatives and was reported fav- 
orably by the Senate Committee last year, but failed of enactment. 

In addition to providing a two year limitation for Parts II and IV 
of the Act, the bill amends Part III of the Act by extending the pro- 
visions of that part regarding reparations and limitations on actions to 
include all water carriers subject to the Act. It further amends Part 
III by reducing the three year period of limitation now provided for to 
a two year period. 

The Committee report points out that at the present time the remedy 
of motor carriers and freight forwarders for recovery of their under- 
charges, as well as the remedy of shippers who have been overcharged 
by such carriers, is a common law action in the courts. The various state 
statutes of limitation are not uniform. The report recommends that the 
bill receive early and favorable consideration. 





Freight Forwarder Operating Authority Denied Based On 
Construction Of Definition 


The Commission, Division 4, has held that Eckert Forwarding and 
Distributing Company of Seattle, Washington, is not a freight forwarder 
as defined in Part IV of the Act and that service by said company as a 
forwarder would not be consistent with the public interest and the na- 
tional transportation policy. The decision was rendered in Docket 
FF-140 by report and order of February 15, 1949. 

The report indicates that the forwarding operations were initiated 
by persons who control Eckert Freight Lines, a certificated motor car- 
rier. The purpose was to handle shipments in large quantities in compe- 
tition with freight forwarders who competed with the motor carrier. 
This service was discontinued in 1942 and since that time applicant has 
confined its services to the handling of the shipments of one large ship- 
per. Applicant now desires to expand its service to the handling of the 
traffic of other shippers. 
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The Division considered two questions: First, whether applicant is 
now a freight forwarder and second, whether it would be in the public 
interest to permit applicant to engage in forwarder service. 

On the first of these questions the Division said that since the pres. 
ent service is confined to handling the traffic of one shipper it does not 
constitute a holding out to the general public. It was also questioned 
whether applicant assembles and consolidates shipments within the mean- 
ing of the definition. 

As to the second question the report states that it may be assumed, 
without so deciding, the applicant was engaged in forwarder service 
prior to 1942. That service, however, was a ‘‘fighting ship’’ device 
which, as the report points out, has been condemned in a number of 
eases. Accordingly, on this point it was found that the proposed service 
would not be consistent with the public interest and the national trans- 
portation policy. 





“Basing Point’ or “Pricing Policy’’ Legislation Transferred To 
Judiciary Committee 


The United States Senate, by S. Res. 76, has transferred jurisdiction 
over the various pending bills to define pricing policies, sometimes re- 
ferred to as the ‘‘basing point’’ bills, from the Senate. Committee on 
Interstate and Foreign Commerce to the Senate Judiciary Committee. 

This action came shortly after the close of hearings conducted by a 
subcommittee of the Committee on Interstate and Foreign Commerce on 
the pending bills. The Judiciary Committee, shortly after it obtained 
jurisdiction of the bills, reported H.R. 2222, to provide a moratorium 
with respect to the application of certain antitrust laws to individual, 
good-faith delivered price systems and freight absorption practices. The 
bill would not apply to any proceeding pending in Federal courts on 
March 1, 1949, but otherwise would provide a moratorium as to the 
defined practices until July 1, 1950. 





Forwarder Statistics—Third Quarter, 1948 


Statement No. Q-950, issued by the Commission’s Bureau of Trans- 
port Economics and Statistics, shows that for the third quarter of 1948 
the 56 Class I forwarders had a net income, before provisions for in- 
come taxes, of $1,839,622. For the first nine months of 1948 the net 
before taxes of this group was $6,221,498. Tons of freight originated 
by these forwarders in the third quarter totaled 981,660, while for the 
first nine months of 1948 they originated 3,062,977 tons. 
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Water Transportation 


By RicHarp H. Sprecxer, Editor, 
Executive Vice-President, National Water Carriers Association, Inc. 


Oliver J. Olson & Co. 
Temporary Authority—Port Hueneme 


In Docket No. W-277 (Sub-No. 10), the Interstate Commerce Com- 
mission has authorized Oliver J. Olson & Co. to operate until August 19, 
1949 as a contract carrier by self-propelled vessels in the transportation 
of lumber and lumber products (1) from Seattle, Wash. to Port 
Hueneme, Calif., and (2) from Olympia, Wash. to Los Angeles Harbor, 
Long Beach, and San Diego, Calif. 





Coastwise Line 
Temporary Authority—Port Hueneme 


By order dated February 21, 1949 in Docket No. W-330 (Sub-No. 1), 
the Interstate Commerce Commission has granted temporary authority 
to the Coastwise Line, of San Francisco, Calif., to operate until March 
23, 1949 as a common carrier by self-propelled vessels in the transpor- 
tation of pontoons from Astoria, Oregon to Port Hueneme, Calif. 





Pan-Atlantic Steamship Corporation 
Extension—Jacksonville 


A proposed report issued by the Bureau of Water Carriers and 
Freight Forwarders recommends that the Commission authorize Pan- 
Atlantic Steamship Corporation, of Mobile, Ala., to extend its operations 
to include service between Jacksonville, Fla., on the one hand, and, on 
the other, the Atlantic and Gulf of Mexico coast ports it is presently au- 
thorized to serve. The applicant is now authorized to operate as a com- 
mon carrier by water, by self-propelled vessels, in the transportation of 
passengers and commodities generally, between Boston, Mass., New York 
Harbor, Philadelphia, Pa., Baltimore, Md., Georgetown and Charleston, 
S. C., Miami, Tampa, Port Saint Joe, and Panama City, Fla., Mobile, 
and New Orleans, La. 





West Coast Steamship Company 
Extension—Crescent City and Eureka, Calif. 


A report proposed by Examiner George J. Hall, in Docket No. 
W-450 (Sub-No. 1), recommends that the Commission find the West 
Coast Steamship Company, of Los Angeles, Calif., entitled to operate as 
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a contract carrier by non-self-propelled vessels with the use of separate 
towing vessels, in the transportation of lumber and lumber products 
from Crescent City, Calif. to Les Angeles, Calif., in connection with and 
as an extension of its presently authorized operations. Applicant now 
holds a permit authorizing operation as a contract carrier by self-pro- 
pelled vessels in the transportation of lumber and lumber products from 
ports in Washington and Oregon to ports in southern California, Santa 
Barbara to San Diego, inclusive, but has performed no service under the 
permit since 1945, because it does not now have any ships suitable for 
such service. 





Luckenbach Gulf Steamship Company, Inc. 
Extension—Galveston 


By a report and order dated February 17, 1949 in Docket No. W-512 
(Sub-No. 4), the Commission has authorized Luckenbach Gulf Steamship 
Company, Ine. to extend its operations as a common carrier by self-pro- 
pelled vessels to include the transportation of passengers and commodi- 
ties generally between Galveston, Texas, and the Pacific coast ports it 
presently is authorized to serve, and in the transportation of commodi- 
ties generally from Galveston to Mobile, Ala. and Tampa, Fla. 

A third amended certificate and order authorizes operation by the 
applicant as a common carrier by self-propelled vessels in the transporta- 
tion of passengers and commodities generally between certain designated 
Pacific and Gulf of Mexico ports, through the Panama Canal, and in the 
transportation of commodities generally from Galveston and Houston, 
Texas to Mobile, Ala. and Tampa, Fla. 





Thurston Crawford 
Temporary Authority—Amite River 


The Commission has authorized Thurston Crawford, doing business 
as River Transit Co., Docket No. W-935 (Sub-No. 2), to operate as a 
contract carrier by non-self-propelled vessels with the use of separate 
towing vessels in the transportation of logs from points on the Amite 
River (Louisiana) to Mobile, Ala. The temporary authority will expire 
May 23, 1949. 





Great Lakes-Atlantic Transit 
Proposed Report 


A proposed report of Examiners R. M. Brown and C. E. Morgan 
recommends that the Commission deny the application of the Great 
Lakes-Atlantic Transit in Docket No. W-938 for a permit or a certificate 
authorizing institution of operations as a contract or common carrier, by 
self-propelled vessels, in the transportation of general commodities be- 
tween the ports of Duluth, Minn., and New York, N. Y., including service 
to and from Lake Michigan ports and other ports intermediate between 
Duluth and New York. 
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V. P. Serodino, Inc. 
Temporary Authority 


By order dated February 14, 1949 in Docket No. W-991 (Sub-No. 
1), the Commission has granted V. P. Serodino, Inc., of Cincinnati, Ohio, 
temporary authority to operate as a common carrier by self-propelled 
vessels in the transportation of commodities generally between ports and 
points along the Ohio River from Cincinnati, Ohio, to Louisville, Ky., 
including the ports named. 

The carrier’s application for permanent authority to perform the 
above transportation has been assigned for hearing on April 13, 1949 at 
the Federal Building, Cincinnati, Ohio, before Examiner Andrew C. 
Wilkins. 





Federal Motorship Corporation 


Purchase 


By order dated February 24, 1949, the Commission has approved the 
purchase by Cullen Transportation Co., Agents, Inc. of the water-carrier 
operating rights of Federal Motorship Corporation, and acquisition by 
Morton 8S. Bouchard and John A. Mowbray, through ownership of the 
capital stock of Cullen Transportation Co., Agents, Inc. of control of 
such operating rights. 

By certificate dated April 3, 1942 in Docket No. W-29, Federal 
Motorship Corporation is authorized to operate as a common carrier by 
self-propelled vessels in the transportation of commodities generally 
between all ports and points on the Great Lakes, on the one hand, and, 
on the other, all ports and points on the Atlantic Coast and Delaware 
Bay from Boston, Mass. to Philadelphia, Pa., inclusive, by way of the 
Great Lakes, Welland Canal, New York Barge Canal, Hudson River, 
Atlantic Ocean, Delaware Bay, and inland waterways. Cullen Trans- 
portation Co., Agents, Inc. holds a certificate issued June 10, 1943 in 
Docket No. W-13, which authorizes operation as a common carrier by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of commodities generally, and by towing vessels in the 
performance of towage, between ports and points along the Atlantic 
Coast and inland tributary waterways (not including the New York 
States canal system) from Maine to Norfolk, Va., inclusive. 





Waterways Freight Bureau—Agreement 
Section 5a Application No. 10 


American Barge Line Company, of Pittsburgh, Pa., and others, have 
filed application with the Commission for approval under section 5a of 
the Interstate Commerce Act of an agreement between and among com- 
mon carriers by water, establishing the Waterways Freight Bureau, and 
providing procedures for the joint consideration, initiation, or establish- 
ment of rates, classifications, divisions, allowances, or charges (including 
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charges between carriers and compensation paid or received for the use 
of facilities and equipment), or rules and regulations pertaining thereto, 
applicable to the transportation by water in interstate or foreign com- 
merce along the Mississippi River and tributary waterways. 





State Tax On Vessels 
Supreme Court Decision 


In a decision announced February 7, 1949 (Ott v. Mississippi Barge 
Company, No. 244), the United States Supreme Court found that the 
State of Louisiana may validly levy taxes on the vessels of an interstate 
barge company, based on the ratio between the total number of miles of 
the barge company’s lines in Louisiana and the total number of miles of 
the entire line, even though the barge company’s principal place of 
business is outside the State and the vessels used are enrolled at ports 
outside the State. 





United States Maritime Commission 
Vessel Authority Extended 


The President, on February 28, 1949, signed H. J. Res. 92, continu- 
ing the authority of the Maritime Commission to sell, charter, and op- 
erate vessels to June 30, 1949. (Public Law 12) 





Recent Court Decisions 
By WarREN H. Waener, Editor 


Damages to livestock originating in Canada and moving to points in the United States. 
Strachman v. Palmer. 


On January 18, 1949, the District Court of Massachusetts passed 
upon the question of damages to livestock originating in Canada and 
moving to points in the United States. Quoting from 17 Law Week 
2386 : 


Shipper of livestock which originated in Canada and moved to 
United States over Canadian and domestic railroads has no cause of 
action under Interstate Commerce Act for injuries suffered by live- 
stock in transit. 

The first Cummins amendment, 38 Stat. 1196, is the only part 
of the Interstate Commerce Act which could conceivably apply to 
the facts of the case, and the reasons why it does not govern imports 
to the United States from Canada have been fully stated in Alwine 
v. Pennsylvania R. R. Co., 141 Pa. Super. Ct. 558, 15 A. 2d 507. The 
amendment read literally applies only to shipments originating in 
the United States, and the Interstate Commerce Commission has 
construed the amendment as applicable to domestic shipments and to 
exports from the United States, but not to imports. The decision in 
Galveston Ry. Co. v. Woodbury, 254 U. 8. 357, is inapplicable. 

The test of the application of the amendment is twofold; first, 
is the carrier’s operations such as to bring it within the general cov- 
erage of the Act; second, is the direction of the movement of the 
specific shipment from a point in the United States to a point either 
in the United States or in an adjacent country. The shipper in this 
case meets the first, but not the second test. 

Although it is arguable in this case that the complaint should 
be dismissed for lack of jurisdiction on the basis that the federal 
question averred was plainly unsubstantial, for the court to dismiss 
on any basis other than the merits would be improper in the light of 
Bell v. Hood, 327 U. S. 678. 14 LW 4290. The Supreme Court has 
indicated that where a lower Federal court unaided by a Supreme 
Court opinion must interpret the application of a statutory or con- 
stitutional provision to the allegations of a complaint, the result is 
an adjudication on the merits. Perhaps the chief justification of 
this doctrine is that under it the determination by the Federal court 
that no Federal claim is involved is a determination which becomes 
the basis of an estoppel by judgment. 


Shipper of livestock which originated in Canada has common 
law cause of action against Canadian railroad for injuries to live- 
stock in transit but, in absence of diversity of citizenship has no 
common law cause of action against domestic carriers which may be 
determined in Federal courts. 


—H5— 










I. C. C. PRACTITIONERS’ JOURNAL 












































Testimony was received and arguments made not only on the 
issue whether the shipper could recover under the Interstate Com- 
merce Act, but also on the issue whether he could recover under 
common law if the Act did not apply. Although these common law 
causes of action were not specifically pleaded, under the liberal pro- 
visions of Rule 15(b) of the Federal Rules of Civil Procedure the 
court is free to treat this cause of action as though it had been 
pleaded. 

However, the two domestic carriers are incorporated in the 
state of which the shipper is a citizen and there is not, therefore, the 
diversity prerequisite to the invocation of 28 U. 8S. C. 1332. The 
suggestion that the common law causes of action against the domestic 
carriers are pendent to the statutory causes of action against them 
and that, under the doctrine of Hurn v. Oursler, 289 U. S. 238, the 
court has jurisdiction to decide the nonfederal questions is rejected. 
There has been some tendency to expand the pendent jurisdiction 
doctrine from the fields of copyright, trade mark, and unfair compe- 
tition law to other types of controversy, but this expansion seems of 
doubtful validity in view of the limitations of Article II, Section 2 
of the United States Constitution. In the case at bar, the Federal 
causes of action should have been disposed of by motion at the out- 
set of the case. Where the complaint fails to allege any federal 
cause of action, the Federal court should not consider unnecessary 
testimony solely for the purpose of disposing of a common law con- 
troversy not otherwise within its jurisdiction. 

However, since the claim against the Canadian railroad meets 
the jurisdictional requirement of $3,000, the common law cause of 
action against it comes within 28 U. 8. C. 1332, and the shipper is 
entitled to recover for the injuries due to the inexcusable fault of 
the Canadian railroad. 





Demurrage on diverted shipments. 
Atchison, T. & 8S. F. R. Co. v. Springer 


On January 25, 1949, the Court of Appeals for the Seventh Circuit 
considered the question of demurrage in connection with diverted ship- 
ments. Quoting from a report of the decision appearing in 17 Law 
Week 2360, issue of February 8, 1949: 





Shipper who, after consignee’s refusal of shipment, sent rail 
carrier conditional request for diversion, conditioned upon carrier’s 
rendering of service not covered by applicable tariffs, is liable to rail- 
road for demurrage charges incurred after railroad’s refusal to com- 
ply with diversion order. 


Following the consignee’s refusal, the shipper requested that 
the railroad car be removed from the consignee’s siding, that it be 
weighed by the railroad, and, that if found to contain the original 
weight it be diverted to the shipper at another point. Subsequently, 
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after the railroad’s refusal to comply with the order, the shipper 
abandoned the shipment and the railroad sold the contents of the 
ear at public auction. 

The Interstate Commerce Act, as applied to the shipment in 
question, prohibited the carrier from engaging in the transportation 
of property unless the charges therefor were published in its tariffs, 
and from extending to this shipper any privileges or facilities in 
the transportation of property except such as were therein specified. 
The carrier would have been required by the diversion order to go 
upon the consignee’s tracks, weigh the contents of the car, determine 
whether or not it contained the same weight as when originally 
shipped, and in the event it did to divert it to the new point. The 
railroad was thus called upon to render a service that it was not at 
liberty to render under the provisions of applicable tariffs. It was 
requested to act as the shipper’s agent in ascertaining the weight of 
the car and in deciding whether the car should be forwarded. The 
condition to the request would have involved a service for which the 
carrier could have made no charge under applicable tariffs, a service 
which it did not offer to perform for all shippers and which there- 
fore it could not have lawfully performed for this shipper. In such 
circumstances, the filing of an unconditional written request for the 
diversion is required for the carrier to undertake the diversion, and 
in the absence of such a request the shipper is liable for the demur- 
rage charges until the date on which the contents of the car were 
publicly auctioned. 





Written notice of arrival—demurrage. 
Empire Box Corporation v. Delaware, L. @ W. R. Co., 171 F(2d) 389 


On December 3, 1948, on appeal to the Circuit Court of Appeals for 
the Second Circuit from a judgment for the plaintiff in an action to re- 
cover charges paid to the railroad for the constructive placement upon 
its tracks of loaded freight cars at the plaintiff’s request, the court held 
that the rule in published freight tariffs requiring railroad to give con- 
signee written notice of loaded freight cars which were to be delivered to 
“‘other than a public delivery track,’’ and which consignee was unable to 
handle, could not be waived by consignee, and hence railroad could not 
recover demurrage charges with respect to cars which could not be de- 
livered to consignee due to congested condition of consignee’s sidetrack, 
notwithstanding that railroad gave consignee oral notice of arrival of 
ears and that consignee orally informed railroad as to cars which con- 
signee wished placed on sidetrack. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Ralph H. Cahouet, President, 38 Chauncy Street, Boston, Massa- 
chusetts. 


Baltimore Chapter 


Levin J. Canter, Chairman, Division T. M., Koppers Company, 
Bartlett-Hayward Division, P. O. Box 298, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Erle J. Zoll, Jr., Chairman, Illinois Central Railroad, 135 East 11th 
Place, Chicago 5, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Roosas of the Palmer House, Chicago. 


Denver Chapter 


A. J. Tait, F.T.M., Chairman, Rio Grande Motor Way, Inc., 775 
Wazee Street, Denver 4, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’1] Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNAL.) 
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Kansas City, Missouri, Chapter 


E. L. Peterson, President, Assistant Transportation Commissioner, 
The Board of Trade, 1028 Baltimore Street, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building, 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 
Eric E. Ebert, Chairman, 114 Branford Place, Newark 2, N. J. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 
Ninth District Chapter 


Richard Musenbrock, President, 637 Northwestern Bank Building, 
Minneapolis 2, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 
R. 8S. Mawson, Chairman, T. M., ACF-Brill Motors Company, 
Philadelphia 42, Pennsylvania. 
Pittsburgh Chapter 


Robert R. Wertz, Chairman, U. S. Steel Corporation of Delaware, 
1401 Koppers Building, Pittsburgh 30, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Irving F. Lyons, Chairman, California Packing Corporation, 101 
California Street, San Francisco 19, California. 
Meets: San Francisco Commercial Club, last Monday of each month, 


A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 
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CHAPTER NEWS 
Atlanta 


Word has been received from Mr. Paul H. Hardin, Assistant Traffic 
Manager, The Coca-Cola Company, Atlanta, that a meeting was held at 
4:45 P. M., on Tuesday afternoon, March 1, on the 4th Floor of the 
Coca-Cola Building at 310 North Avenue, N. W., that city, for the pur- 
pose of perfecting the organization of the Atlanta Chapter of the Associ- 
ation of I. C. C. Practitioners. 





Chicago 


Mr. Frank Purse, District Director of the Bureau of Motor Carriers 
of the I. C. C. was the guest speaker at the March Luncheon of the 
Chicago Chapter on March 4th. His subject was ‘‘Field Functions of 
the Bureau of Motor Carriers.’’ 





Denver 


The February meeting of the Denver Chapter was held at the Audi- 
torium Hotel on the 15th of that month. Mr. Ralph C. Horton, Chair- 
man of the Colorado Public Utilities Commission spoke on ‘‘ What the 
Commission Expects from the Practitioner.”’ 





Metropolitan New York 


Mr. Arthur Arsham, Dean, Academy of Advanced Traffic, New 
York City, chose ‘‘ Where are Leading Cases Leading Us? An Interre- 
lation of Some Recent Decisions of the Commission and Court,’’ as the 
subject of his talk before the Metropolitan New York Chapter at its 
monthly meeting on Tuesday, February 15th at the Hotel Biltmore. 





9th District 


Due to the fact that the St. Paul Transportation Club held its 
annual meeting on February 8th, the regular February meeting of the 
9th District Chapter was postponed until February 15th. 

The Legislative Committee of the Chapter presented several Con- 
gressional Bills for consideration of the Chapter, but no specific action 
was taken on any of them except H.R. 1195, The Lemke Bill, proposing 
uniform rates per mile, per bushel, or other unit of measure, on grain 
and grain products. The Chapter unanimously opposed this bill. 

Mr. Hoyt Crooks, Attorney, and formerly on the staff of the Board 
of Investigation and Research, and later with O. D. T., was the speaker 
at the February 15th meeting. He gave a very interesting account of 
the Board’s work and paid tribute to the late Commissioner Eastman’s 
energy in attacking various problems assigned to him. It was his view 
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that S. 126 and S. 402, could be termed third cousins of the Board of 
Investigation and Research. 

Committee reports will be received at the meeting to be held on 
March 8th. The election of officers for the 1949-50 fiseal year will take 
place at that time. 





Northeastern Ohio 


The regular bi-monthly meeting of the Chapter was held at 7:30 
P. M., February 24th at the Hotel Cleveland, Cleveland, Ohio. 











Ernest G. Bara, (B) 2490 Whitelaw 
Street, Cuyahoga Falls, Ohio. 

Patrick Barrett, (A) 800 Public Square 
Bldg., Cleveland, Ohio. 

Harry A. Bowen, (A) 412 Metropolitan 
Bank Bldg., Washington 5, D. C. 

Leland C. Davidson, (A) T. M., Cities 
Service Oil Co., 919 North Michigan, 
Chicago 11, Illinois. 

Edwin L. Faber, (B) Traf. Ass’t., United 
Cigar Whelan Stores Corp., 215 Fourth 
Avenue, New York 3, N. Y. 

Chelsea H. Gibson, (B) 3524—78th St., 
Jackson Heights, N. Y 

George D. Gibson, (A) 1003 Electric 
Building, Richmond 12, Virginia. 

Edward F. Gillick, (B) 7000 South 
Pulaski Road, Chicago 29, Illinois. 

L. James Harmanson, Jr., (A) 744 Jack- 
son Place, N. W., Washington 6, D. C. 


List of New Members * 


Eugene T. Liipfert, (A) 100I—15th St. 
N. W., Washington 5, D. C. 

Slee C. Major, Jr., (A) 1001—15th 
St., N. W., Washington 5, D. C. 


Charles Miraglia, (B) 1940 West 10th 
Street, Brooklyn, N. Y. 


Thomas J. Pitts, (A) Henderson Bidg,, 
P. O. Box 711, Odessa, Texas. 

William J. Powell, (A) 637 Northwestern 
Bank Bldg., Minneapolis 2, Minn. 

Henry J. Scheiler, (B) U. S. Steel Supply 
Co., 1940 Harrison Street, San Fran- 
cisco 1, Calif. 

Harry G. Smith, (B) T. M., Ingersoll 
Utility Unit Div., Borg-Warner Corp., 
416 North 7th Avenue, Evansville, Ind. 


Charles Thau, (B) 2855 West 25th St., 
Brooklyn 24, N. Y. 


REINSTATED TO MEMBERSHIP 


Wm. T. Lowe, G. 
Window Glass 


T. M. (B) American 


Co., Farmers Bank 


Building, Pittsburgh 22, Pa. 





* Elected to membership February, 1949. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


We believe that there are from time to time certain articles appear- 
ing in the JourNaL which are, because of popular demand, of sufficient 
interest to have reprints made. Consequently we have on hand at the 
Association’s office reprints and pamphlets which should be of interest 
to our members and others. They are listed below and will continue to 
be so listed until the supply becomes exhausted : 


Organization of Divisions and Assignment of Work of the I. C. C. 
and Chart Showing the Major Functions of the Commission ....$1.00 


Attorney General’s Manual on the Administrative Procedure Act— 
prepared by the Department of Justice, 1948,—reproduced by 
ICC Practitioners’ Association, February 1948 JournaL—while 
they last ..... n 35 


General Rail and Rail-Water Freight Rate Changes Made During 
the Period October, 1914, to April, 1948, Inclusive—statement 
prepared by I. C. C. Bureau of Traffic, released 5-6-48—reprint 
from ICC Practitioners’ JOURNAL, June, 1948—while they “ 
SE” chicsiubiiitinibiasscicaiial d 


Outline of Study Course in Practice and Procedure before the I. C. 
C.—Revised 1948 Edition—by Warren H. Wagner, Esquire .... .50 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... .50 








Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland ................ 15 


The Lives of the Interstate Commerce Commissioners and the Com- 
mission’s Secretaries by Clarence A. Miller—while they last .... 1.25 
(Originally sold at $2.50 per volume). 


Decisions of the Supreme Court of the United States of Importance 
to Practitioners before the I. C. C.—prepared by Harold D. 
McCoy, Examiner—now Assistant Chief Examiner—in 1940, 
with assistance of Messrs. Gerry, Norris and Reidy of the Com- 
mission’s staff—while they last .................-..----c-c-scssseseseeseeeneeeeee .25 





A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from January issue, ICC Practitioners’ JOURNAL ...... 
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Frank G, Weems 
William H. Smith, 
Elza Job. 

Frank E, Mullen, 
Charles B, Gray. 
Morris H. Konigsberg 
William R. Brennen, 
Arthur Kettler. 

T. J. Callanan 

A. L. Corbin 

A. C. Wilkins 


0. L. Mohundro 
Russell hi, Brown, 


Duvid T, Copenhafer, 


John P. McGrath 
Smith. 
HK. Dishman. 
B, Vandiver,. 
. Brown. 
. Stiles, 
eters, 


. Snith. 


E. F. Hurley. 
L. L. Frout 

J. M. Fiedler. 
Howard Hosmer. 
R. C. Huston 
E. W. Bortz. 
S. R. Diamondson. 
3. H. Colgren 
Otto A. Hanson 
0. G. Barber 
W. D. McCloud. 


BUREAU OF FORMAL CASES 
INTERSTATE COMMERCE COMMISSION 


WASHINGTON, D.C. 


JANUARY 1949 





BUREAU OF FORMAL CASES 
INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. JANUARY 1949 





45 E.L. Boisseree 
46 Clarence K. Glover, 
47 HH. G. Cummings 

48 Thomas £, Pyne 

419 Frank M, Weaver. 
SO Howard C, Faul. 

51 hiyron Sitters. 
528 Horace W. Johnson. 
53 T. Leo Haden 

54 Glenn 1, Shinn 

55 Fred L. Sharp. 


56 George A. Corbin 
57 G. Heard Mattingly 
58* John J. Crowley. 
59* Leonard Way. 

60 w. J. Harris. 

61 Raphael L. Shanafelt 
62 Arnold J. Roth 

63 L. J. P. Fichthorn, 
64 WwW. T. Cooper. 

65 C. E. Morgan, 

66 G. J. Hell 


M. J. ‘lalsh, 
M. L. Boat, 
George W. Laird, 
Chas W¥, Berry. 
*im A. Disque, 
R. L. Fenerstein, 
Edgar Snider. 
L. Valentine, 
B. Armes, 
F. Kelley. 


John A. Russell 
79 Lelend F. James. 
80 ©- WwW. Griffin. 
81 €. J. Hoy. 
62* w. M. Cheseldine, 
83* H. W. Archer, 
84 C. A. Rice, 
85 Felix E, karly. 
86 ,. H. Shields 


Absent-- Paul O. Carter. 


Edwin C. Norris, 
Louis E. Bartoo, 





